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The Publishers’ Brief 


IX months have passed since the present publishers assumed the responsi- 
bility of conducting the Green Bag. Many old friends of the magazine 
shook their heads when the changes in form and price were effected, but the 

criticisms since the appearance of the January issue have been almost negligible, 
while the commendatory references have been frequent and sincere. The latest 
compliment comes in a note from Ardmore, Oklahoma, under date of June 25th. 
A subscriber there writes: ‘‘I enjoy reading your magazine very much now, though 
at first the change in form did not exactly strike me right. But I really like the 
manner in which it is got out now.” 





The Publishers’ Brief 





To merit the approval of its subscribers is the chief aim of the Green Bag, but at 
the same time to win the commendation of contemporary periodicals is doubly 
encouraging. Here are two or three examples of what the press think of the new 
Green Bag:— 

“Our attention was first called to the decision of the Supreme Court of the United 
States above discussed [opinion that the Federal Constitution was not infringed 
by a statute of the State of Massachusetts dividing the city of Boston into two 
districts, residential and business] by a brief note thereof in the Green Bag for June. 
In thus promptly bringing an important judicial utterance to public attention our 
contemporary displayed only its usual enterprise and its characteristic wisdom of 
selection. For this and similar pieces of valuable information during the past 
few months we express our appreciation and thanks. The biographical and 
other contributed articles in the Green Bag continue to be interesting and prac- 
tically helpful. And in its monthly summary of the pith of legal essays in the 
Reviews and digest of notable recent decisions the Green Bag may be relied on to 
keep its readers fully in touch with the legal world.”— New York Law Journal. 

“Since last January when the Green Bag passed from the possession of its original 
publishers, the Boston Book Company, into the hands of the Riverdale Press, it 
has been edited by Arthur W. Spencer, who seems to have no difficulty in securing 
good contributors. ... The Review of Periodicals by articles alphabetically 
arranged, and Latest Important Cases arranged alphabetically by subjects, are 
valuable to any reader or writer in haste. ‘Useless but Entertaining’ was the 
magazine description of itself in its early days. Now it seems to be both useful 
and entertaining.” — New York Times Saturday Review. 

“The Green Bag, the magazine for lawyers, is now sold in the trade. The maga- 
zine has proved its efficiency.’’— Bookseller, Newsdealer and Stationer. 

“‘We continue our appreciation of the Green Bag in its new form, and wish it 
continued success.’”—Commonwealth Law Review of Australia. 
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Chief Justice 


T is with pleasure that the Green 

Bag presents this month a portrait 

and brief character sketch of Hon. Ira 

B. Jones, who was commissioned Chief 

Justice of the Supreme Court of South 

Carolina last April, succeeding Hon. Y. 
J. Pope, resigned. 

It is not often that a man of such 
varied accomplishments is elevated to 
an eminent position on the bench. 
Chief Justice Jones is not only a jurist of 
ability, who at one time was one of the 
leaders of the bar of his state, but is one 
whose experience in legislative and po- 
litical affairs and whose noble personal 
character fit him for the performance of 
his functions not only with skill and 
learning but with the good judgment 
of well balanced manhood. A charac- 
teristic instance illustrates the qualities 
of his temperament. 

When he was Speaker of the lower 
House of the South Carolina Legislature, 
an act reducing the pay of the members 
from five dollars to four dollars a day 
was passed. The member of the Leg- 
islature who introduced the appropria- 
tion bill in 1894 insisted that the act did 
not take effect until a year later and that 
the members were entitled to the old 
rate of compensation. A minority of 
the House opposed him but was voted 
down. The Senate then passed a vote 
in favor of the lower rate. Then it was 


Ira B. Jones 


that the present Chief Justice appointed 
a committee of three to go into confer- 
ence with the Senate, naming on it con- 
servative men who understood and 
were determined to uphold the law. 
This committee brought in a report in 
favor of the House concurring with the 
Senate. The House refused to adopt 
the recommendation, and in defiance of 
all traditions of the Legislature and of 
every precedent to be found in its his- 
tory proposed a free conference, and 
that it elect such a conference committee 
as it might itself select. Then Speaker 
Jones acted in a manner at once dramatic 
and dignified. He declared that the 
vote of the House was a reflection upon 
the integrity of the Speaker, who al- 
ways had appointed committees, and 
offered his resignation as Speaker. A 
pandemonium broke loose. The House 
refused to accept the resignation, and 
passed a resolution expressing absolute 
confidence in Speaker Jones. The wise 
course of concurring with the Senate was 
then followed. 

This is the sort of man Chief Justice 
Jones is, one with the highest conception 
of the duties and responsibilities of 
public office. When he was a candi- 
date for Chief Justice, was it at all strange 
that the bar of Lancaster County should 
unanimously indorse him, or that he 
should have been elected in preference 
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to a rival candidate who was his senior 
in point of service on the Supreme Court 
bench? 

The indorsement of the Lancaster 
County bar, while couched in terms 
highly complimentary, did not over- 
estimate the merits of one who “by his 
high Christian character, his keen 
sense of justice, his uniform courtesy, 
his close attention to his duties, the 
clearness and logic of his decisions, has 
won for himself the admiration of the 
bar of our entire state, and a high rank 
among the distinguished jurists of the na- 
tion.’’ The action of the bar association 
was based upon his brilliant record as ‘‘a 
citizen, patriot, statesman, and jurist.” 

The decisions of this judge have been 
distinguished by great clearness of rea- 
soning and by a keen analytical faculty 
that delights in untangling complicated 
questions. Before he was elected to the 
bench of the Supreme Court ten or fif- 
teen years ago, he served the state of 
South Carolina as chief counsel to the 
Attorney-General, and in the celebrated 
railroad tax cases which Gov. Tillman 
pushed so vigorously his advice was 
most valuable. When heleft his place at 
the head of the state bar to take a prom- 
inent part in the deliberation of the Leg- 
islature, his ability as a lawyer was still 
at the disposal of his state in dealing 
with the more difficult problems of leg- 
islation, and when in 1895 the Constitu- 
tional Convention met, he added to his 
reputation as its vice-president. 

His Honor’s oratorical gifts are 
shown in a well-prepared oration deliv- 
ered at the unveiling of the Confederate 
monument at Lancaster, South Caro- 
lina, on June 4, 1909. In this address 
he quoted the beautiful words of Timrod, 
the South Carolina poet,— 


In seeds of laurel in the earth 
The blossom of your fame is blown, 
And somewhere waiting for its birth 
The shaft is in the stone! 


and added with fine poetic feeling: ‘God 
works in mysterious ways to perform 
His wonders. The germs of the flowers 
and evergreens which bedeck this mon- 
ument today rested long before in the 
soil awaiting this hour to fulfill their 
most perfect mission.”’ He continued:— 


“The sentiment which prompts a people to 
erect monuments in recognition of lofty char- 
acter, or effort, or achievement, is noble and 
ennobling. No son can live a worthy life 
who does not honor his father. The so-called 
New South is great because its roots are in the 
Old South. All his life the Southerner had 
been taught that the Union was a federation 
of sovereign states and that any state could 
retire from the compact and resume its com- 
plete sovereignty when it so resolved. Many 
of the greatest minds of the North long held 
this view. What could not be settled con- 
clusively against the Southern view in the 
forum of the law and reason was not settled 
until grim-visaged war overthrew the Con- 
federacy and decided that this shall ever be 
an indissoluble Union. And though we 
readily grant that the Confederate soldier was 
wrong, considered from the standpoint of 
expediency and the present and future great- 
ness of these United States, he was ever- 
lastingly right in his heart, and he defended his 
conception of right with unsurpassable cour- 
age and devotion. What glory could the 
North take in her soldiers if they merely con- 
quered men of whom the South should be 
ashamed? The more we laud the chivalry of 
the men of the South, the more we respect the 
tenacity, skill, and courage of the men of the 
North. The gigantic struggles and achieve- 
ments of both armies inspire us all, as Amer- 
icans, with greater pride of race and coun- 
try.” 

The other principal facts of Chief 
Justice Jones’ life may be given in a 
few words. Descended from Scotch- 
Irish ancestry, he was born in Newberry, 
South Carolina, December 29, 1851, 
his inheritance being described by the 
person nominating him to the bench as 
“a good name and honest character.” 

He entered the Lutheran College at 
Newberry, leaving in two years to enter 


Erskine College. He then taught school 


Mohammedan Law in Our Philippine Possessions 


for two years, studying law in the 
meantime, and working on a country 
newspaper. He was admitted to the 
bar when twenty-one years of age, and 
in 1875 he removed to Lancaster, having 
foreseen the development of that town. 
From 1890 to 1896 he represented Lan- 
caster in the Legislature, and from 1896 
to the present time he has served on the 
bench of the Supreme Court. He was 
also for years county chairman of the 
Democratic party, chairman of the Con- 
gressional District Committee, and was 
on the State Executive Committee. 
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In 1875 he married Rebecca Wyse, 
daughter of the late Joseph Wyse of 
Edgefield County, and has two sons and 
three daughters. He is an elder of 
the Associate Reformed Presbyterian 
Church in his home town of Lan- 
caster. 

His alma mater, Erskine College, has 
just conferred upon Chief Justice Jones, 
at the recent commencement exercises, 
the degree of Doctor of Laws, an appro- 
priate honor for one so finely represen- 
tative of what is best in the life of the 
New South. 





Mohammedan Law in Our Philippine Possessions 


By SamMvEL MacCuinTock, Pu.D. 


UR Philippine possessions contain 
people of all degrees of develop- 
ment. Some of them are upon the 
lowest scale of savagery, some are truly 
enlightened. Perhaps the most inter- 
esting of these to students of govern- 
ment, and certainly the most difficult 
to handle, from an administrative stand- 
point, are the Moros, or Mohammedan 
Malays, who live in the southern part 
of the Archipelago. 

Who the Moros Are— The word 
Moro is a corruption of Moor. The 
people to whom it is applied are Malays 
of the same stock as the pagan and 
Christian tribes who dwell in the south- 
ern part of the Philippine Islands. 
Shortly before Magellan discovered the 
Archipelago, these southern inhabitants 
were given the alternative of accepting 
Islam or the sword. For a century 
afterwards the conquering faith spread 


rapidly and it looked as if all the inhabi- 
tants would be converted to its militant 
ranks, but the superior political and 
military power of the Spaniards finally 
prevailed, and Islam was confined to the 
southernmost islands. 

Their Political System.—The Moros 
never effected any political organization 
larger than a loose confederation of 
small, semi-independent tribes, paying 
at least nominal obedience to a superior 
ruler called sultan. In theory, the sultan 
was the representative of Mohammed, 
and, according to the writings of the 
Prophet, the ‘Shadow of God” within 
his sultanate. He was enjoined to keep 
well versed in the Mohammedan relig- 
ion, law, and customs, and to see that 
no injustice was done. But he was also 
the sole judge of what was law and 
justice, and therefore, in theory, an 
irresponsible despot. This scheme of 
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government was a kind of dimmed 
theocracy as interpreted to the Prophet, 
and reinterpreted by corrupt, ignorant, 
and superstitious priests. 

In time there came to be two chief 
sultanates in the Philippines—that of 
Mogindanao, embracing much of the 
southern part of the great island of 
Mindanao, and that of Sulu, embracing 
the Sulu Archipelago. Under these two 
sultans, but often, in fact, in opposition 
to them, were the datu, or petty chiefs, 
each assisted in the administration by a 
judge and a vizier. These offices were 
generally filled by pandita, or learned 
men, who, in addition to performing the 
functions of priest, could read, write, 
and expound the Koran, and thus the law. 

The independent power of the sultans 
was gradually broken by the Spaniards, 
and treaties were made from 1837 on, 
in which the sovereignty of Spain was 
acknowledged. Since the American oc- 
cupation there have been some desper- 
ate outbreaks, but courage, no matter 
how fanatical, when armed only with 
urises and lantakas, is no match for 
equal courage armed with Mausers and 
gatling guns. At the present time, 
therefore, there is no serious resistance 
to our power, and the Moro Province, 
governed by our military authorities, 
is an integral part of the Philippines. 
Nevertheless, on account of their pecul- 
iar religion, laws and customs, the 
Moros cannot be dealt with in the same 
manner as the Christian or the pagan 
people of the Islands. 

Their Legal System.—At the time of 
their conversion, the Moros were pagans 
and savages. With Islam came an ele- 
ment of culture that has, in time, made 
them superior to their pagan kins- 
people. This touch with a superior 
civilization has given the Moros the art 
of writing, a form of government based 
on the Arabian caliphate, written codes 
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of law, and a continuing contact, due 
to pilgrimages to Mecca, with the out- 
side world. 

Islam seems to have encouraged learn- 
ing to an extent, and the pandita applied 
the Arabic alphabet to the native Malay 
tongue. The Moros came consequently 
to have books on religion and law, based 
largely on the Koran. While their law 
is thus of a common origin, it has been 
worked out somewhat differently by the 
different tribes. Until recently such 
writings as they had were guarded 
jealously from all foreigners and non- 
Mohammedans, but Dr. Najeeb M. 
Saleeby has recently won their confi- 
dence and has copied and published 
some of the tarsila in a document for the 
Ethnological Survey of the Philippines, 
entitled “Studies in Moro History, Law 
and Religion.”’ The selections here used 
as illustrations of their legal ideas are 
taken from the Mindanao code, known 
as the “Luwaran,” based on the old 
Arabic law, compiled and translated for 
the guidance of the rulers, judges, and 
pandita who do not understand Arabic. 

In making this code only such laws 
were selected by the judges as seemed 
suited to the local conditions and re- 
quirements of order in Mindanao. The 
laws embody in a concrete form ex- 
amples and incidents of common occur- 
rence, even modifying, in places, the 
sense of the original so as to make it 
agree with the prevailing customs. Like- 
wise, in a few instances, the judges 
made new articles which do not exist 
in the original Arabic but which conform 
to the tribal customs and practices. In 
theory, the authority of the ‘‘Luwaran” 
is universally accepted in Mindanao, 
and is held sacred next to the Koran. 
The judge is at liberty to use either of 
them as his authority, though an apt 
quotation from the Koran is generally 
considered the higher authority. 
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In general, the Moros do not distin- 
guish, in actual practice, between law 
and custom. Laws are sometimes ig- 
nored as being contrary to custom, while 
many customs are given the force of 
law. But these customs themselves are 
so subject to individual interpretation 
at the hands of each datu that they are 
without uniformity, the law or custom 
being adapted to each individual case in 
a manner to suit the convenience or the 
itching palm of the ruler. Dr. Saleeby 
says: ‘“‘An oath on the Koran is so 
firmly binding and the fear of perjury 
is so strong in the mind of the Moro that 
oaths are generally taken and are always 
regarded as sufficient confirmation even 
in the absence of evidence. The Moros 
are not strict nor just in the execution 
of the law. The laws relating to mur- 
der, adultery, and inheritance are seldom 
strictly complied with. Indeed, the laws 
of inheritance as given in the ‘Luwaran’ 
are generally disregarded and are seldom 
considered at all. Mohammedan law 
does not recognize classes, except the 
slave class. But Moro law is not ap- 
plied equally to all classes. Great prefer- 
ence is shown the datu class, and little 
consideration is given the children of 
concubines. The ‘Luwaran,’ neverthe- 
less, is the recognized law of the land 
and compliance with it is a virtue.”’ 

Extracts from the ‘‘Luwaran.”’— 


If two people disagree as to the ownership 
of a certain property, the actual possessor 
has the right to the property if he swears to 
that effect. In case both of them are in 
actual possession of the property, both ought 
to swear. If both of them swear to that 
effect, the property shall be divided between 
them equally. If only one person swears, the 
property shall be given to that person alone. 

If a person borrows an ax or a button,and 
the ax is broken or the button lost while 
being used for the purpose for which it was 


1 





1No attempt is made to keep these extracts 
under their proper headings nor in their 
fullness. They are taken up in order, but are 
freely abridged. 
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loaned, and not on account of carelessness, 
the lost article shall not be replaced. But if 
the ax is used at a place overhanging the 
water or is used to cut a stock of bamboo 
without being well tied or fastened, and is 
lost, it shall then be replaced. 

If a person instrusts another with his 
property and later calls for it and it is denied 
him on the plea that it has been taken back 
or that it was lost, and no witness can be 
obtained, the trustee’s plea shall be sustained 
if he confirms it by oath. 

If a person enters the house of another at 
night without the consent of the owner 
thereof, and the said owner complains of the 
offense, the defendant shall be fined four 
cuspidors. 

If a man enters the house of another with 
the intention of holding private intercourse 
with a woman therein with whom it is unlaw- 
ful for him to associate privately, and the 
woman objects, he shall be fined four cuspi- 
dors or four pesos, or shall suffer from twenty 
to thirty-nine lashes, or shall be slapped on 
his face, at the discretion of the judge. 

If a man divorces his wife after the conclu- 
sion of the marriage act or ceremonies, and 
before any sexual intercourse has taken place, 
the woman shall have half of the dower only. 
If the divorce occurs after sexual intercourse 
has taken place, the woman shall have all the 
dower. 

If a man refuses to marry a woman after 
having been engaged to her, the whole dower 
shall be returned to him, excepting the ex- 
penses for the feast incurred by the father of 
the woman. 

If a person falsely claims another person 
as his slave, he shall be fined the value of one 
slave. 

If a person defames another person by call- 
ing him balbal [a human being who trans- 
forms at night into an evil spirit which de- 
vours dead people] or poisoner, he shall be 
fined one slave or the value of one slave. 

No gift given without the expectation of 
reward can be recovered after the receiver 
has had possession of it. But if the giver 
changes his mind before the receiver takes 
possession of the gift, the giver resumes his 
ownership of the given property. 

Testimony of a slave which is detrimental 
to himself shall be accepted. 

If a person enters a house without permis- 
sion and in the absence of the owner, he shall 
be held responsible for and shall restore or 
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pay for any article that may be found miss- 
ing from said house. 

If a person seduces or cohabits with a 
female slave, held by him as security for 
debt, with the knowledge or consent of the 
debtor, he shall not be held guilty; but he 
shall give her a dower. If it occurs without 
the consent of the debtor, the creditor shall 
be liable to a fine, or shall give the woman a 
dower to be paid to the debtor. 

If a married woman commits adultery, both 
adulterer and adulteress shall suffer eighty 
lashes. If the lashes are changed or reduced 
to a fine, half the number of the woman’s 
lashes shall be added to the man’s fine. 

If a man seduces a maiden, both shall 
suffer one hundred lashes, and the man shall 
marry the woman and live with her even 
though he is married. 

If a married man commits adultery with a 
free woman, both shall be stoned to death. 
The punishment of the man may be reduced 
toimprisonment. The woman shall be buried 
up to her chest and be stoned with medium 
sized stones. 

If a bachelor or widower commits adultery 
and is killed by a non-Mohammedan, the 
non-Mohammedan shall be put to death. 
But a Mohammedan who may kill such an 
adulterer shall not be put to death. 

If a married man leaves his home on a 
long journey and nothing is heard of him, 
his wife shall not have the right to marry 
another; but if she learns that he has died or 
that he has divorced her, she shall then wait 
four years, after which she shall observe the 
customary mourning for his death; then she 
may marry again. The judges shall be 
careful not to change this decree in order that 
their power and influence may not suffer. 

If a man orders another to shoot at a deer, 
believing it to be a deer, and the person 
shoots believing also that he is shooting at a 
deer, but hits a man, neither the shooter nor 
the man who has ordered him to shoot shall 
be liable to punishment, but shall pay only 
a light fine as blood money. 

If a free man kills another free man, or a 
free woman kills another free woman, the 
slayer shall be punished. 

The blood money for the life of a woman or 
of a hermaphrodite shall be half that of a 
man; so also shall the fines for wounding a 
woman be rated at half those for wounding 
a man. 

If a free man divorces his wife three times, 
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or a slave divorces his wife twice, it shall not 
be lawful for him, the man, to marry again 
before the divorced woman is married to 
another person. 

The will of a free person shall be legitimate 
whether he be a non-Mohammedan or a per- 
son of bad character; but the will of an insane 
person or an imbecile or a child or a slave 
shall not be legitimate. 

A son, the only child, shall inherit all of the 
estate of his father and mother. 

A daughter, the only child, shall inherit 
half the estate of her father and mother. In 
case of multiplicity of sons and daughters, 
the estate shall be so divided as to give each 
daughter half the share of one son. 


Wounds are classified as to depth, 
locality, and amount of tissue cut, the 
following fines being fixed to each class: 

For wounds of the skin unaccom- 
panied by bleeding, three pesos”; if 
accompanied by bleeding, five pesos; if 
the skin is cut through and the flesh 
exposed, ten pesos. The fine for wounds 
that cut into the bone is twenty-five 
pesos; for wounds when the brain is 
penetrated, three hundred pesos. 

The blood money for the intentional 
or wilful murder of a Moslem shall be 
one hundred camels or one thousand 
three hundred and seventy pesos. The 
minimum amount of the blood money 
of a Moslem shall be eight hundred and 
sixty-eight and one-quarter pesos; for a 
heathen or pagan, fifty-seven and one- 
quarter pesos. 

The New Legislation.—It is apparent 
from this survey of the Moro code that 
no modern civilized court could interpret 
and apply it so as to satisfy the funda- 
mental requirements of liberty, justice 
and equality. What with us are re- 
garded as only misdemeanors are, in 
this system, treated as felonies and pun- 
ished with inhuman severity, while 
offenses that we regard as the greatest 
are, with them, sufficiently punished by 
a slight fine. Furthermore, institutions 


2The peso is worth about fifty cents, gold. 
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sanctioned by their social system, such 
as slavery and polygamy, are abhorred 
by ours. 

The difficulty in this situation is still 
further increased by the fact that we 
have assured the Moros in the most 
solemn way that we would not interfere 
in any way with their religious system. 
Now, the laws, customs and practices of 
the people are based so largely upon 
their conception of the religion promul- 
gated by the Prophet and interpreted 
by the pandita that it is almost impos- 
sible to separate the two. To this re- 
ligion they adhere with fanatical zeal, 
and are ready to fight to the last ex- 
tremity anything that seems to involve 
its power and integrity. 

It was not a great while after we took 
possession of the Islands before it began 
to be perceived that the Moros presented 
a peculiarly knotty problem. Shortly 
after the Moro Province was organized, 
a careful study was begun of the laws 
and customs to see if a code could be 
framed in accordance with our ideas of 
what is humane, reasonable and con- 
sistent, and that would be acceptable 
to people with the inherited ideas and 
practices of the Moros. The first step 
taken, as an outcome of this investiga- 
tion, was in 1904, when the territory was 
divided into tribal wards, each under 
the immediate supervision and control 
of a district governor. The latter ap- 
pointed in each ward of his district a 
headman, who in turn appointed depu- 
ties, the latter to constitute the police 
force of the respective wards. The en- 
forcement of the law was left to a certain 
extent to the discretion of the district 
officials. In one respect it ran counter 
to all Moro customs in that neither the 
headman nor his deputies were em- 
powered to try the slightest offense, 
though these same men, under the native 
system, had always tried and punished 
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the gravest crimes. It was thus hoped, 
if it could be enforced, to put an end 
to the inequalities and iniquities of the 
Moro system. But it struck at a prin- 
cipal source of revenue of the headmen, 
and could not be enforced without the 
use of military power, so that offenses 
continue to be tried by the headmen and 
their deputies without any warrant of 
law. 

General Bliss, the governor of the 
Moro Province, in his report for 1907? 
recommends that this fact be recog- 
nized and that headmen be invested 
with limited powers to try cases, and 
even to dispose of fines in accordance 
with the tribal customs, giving the 
convicted party the right of appeal to 
the tribal ward court. 

This latter court was provided for by 
a legislative act of the Moro Provincial 
Government, in October, 1905. A tribal 
court, presided over by a justice, was 
established in each tribal ward, with 
limited jurisdiction in cases where at 
least one of the parties was a non- 
Christian. An appeal lay to a court of 
first instance, and on such appeal, the 
action was to be tried de novo. 

It will be seen that the law as thus 
applied deprived headmen of their im- 
memorial power to try cases; that no 
effective civil process was provided for 
the arrest of criminals; that crimes com 
mitted in the Moro country could be 
known to the authorities only if the 
headmen chose to report them and the 
criminals could be arrested only if the 
headmen chose to act. 

In the greater part of the Moro coun- 
try there are no Americans to act as 
justices, and the native has no notion 
of the procedure by which our law is 
applied or the processes by which it is 
enforced. If a person accused of crime 


3Eighth Annual Report of the Philippine Com- 
mission to the Secretary of War, pt. 1, p. 395. 
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resists arrest he is likely to be killed 
and his head brought in as an evidence 
of duty done. This general condition 
results from the fact that we have dis- 
approved of the Moro laws and have 
tried to substitute for them laws which 
we think more humane and reasonable 
but which have no meaning to the 
Moros because they do not com- 
prehend the theory upon which they 
rest. 

It may be said, by way of summariz- 
ing what has been done, that the Moro 
Province was divided into districts, each 
under an American officer as governor, 
and the districts redivided into tribal 
wards. The local datw were chosen 
headmen of each ward, and their lesser 
chiefs made deputies. Thus, the poli- 
tical elements already existing were 
utilized. The actual power of the datu 
was probably increased, for his author- 
ity was upheld by the strong arm of 
the American government, but he was 
required to rule his ward according to 
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law. The pandita were appointed tribal 
ward justices with power to decide petty 
disputes, subject to appeal to the Ameri. 
can district governors. Thus, in out- 
ward semblance, at least, the native 
rulers were left in authority, and the 
customs of the people respected. 

General Bliss has further recommended 
that a native court, or board of arbitra- 
tion, be established in each district 
with power to decide according to the 
native customs all disputes between 
Moros involving property and family 
relations, if no crime of violence is in- 
volved, and giving to the losing party a 
right of appeal. In making this con- 
cession involving the great mass of 
cases, and in which the government as 
such has no interest, it would be ex- 
pected that when the people realize that 
the American system has, in part at 
least, become their own, their unwilling- 
ness to assist the government in enforc- 
ing the laws relating to graver crimes 
would disappear. 





Laws that Work Injustice to Women and Children 


By Jupce McKenzie CLELAND 


HE order of the captain of the 
steamship Republic, when the 
transfer to the Baltic was about to be 
made, ‘‘the women and children first,”’ 
was merely the practical expression of 
American chivalry towards those always 
under its protection. 
Thirty days in the workhouse, in com- 
parative comfort, for the brutal hus- 


band, while the already wronged wife’ 


and children are deprived of their only 
means of support, is merely the unprac- 
tical and mistaken expression of the 
same sentiment. 

It is about time for our inland chivalry 
to give way to the salt-water variety, 
and if anybody is to be fed, clothed and 
housed out of the public treasury, let it 
be “the women and children first,” for 
there can be no doubt that as between 
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loss of liberty and loss of the necessaries 
of life most people would choose the 
former. 

Among the greatest wrongs done to 
wives, mothers and children are those 
perpetrated by legislatures and courts 
in the sacred name of Justice. One has 
but to watch the proceedings in the 
ordinary police court for a brief while 
to be led to exclaim: “O, Justice! 
what crimes are committed in thy 
name!” 

Recent years have witnessed an 
extraordinary increase in legislation. 
Nearly fifty legislatures and innumer- 
able city councils, township boards and 
other law-making bodies are piling up 
enactments to such an extent as to 
make more difficult day by day the art 
of living. By a stupendous fiction of the 
law not only is every individual above 
the age of ten years, or thereabouts, 
conclusively presumed to know every 
law of the United States and of the 
state in which he lives, and every ordi- 
nance of the city or village in which he 
resides, but to know also their legal 
meaning and effect as construed by the 
courts. A shipload of immigrants arriv- 
ing in New York before breakfast are 
required to know not only the provi- 
sions of every ordinance passed by the 
common council the night before, but 
how the Court of Appeals will construe 
them after they have run the gauntlet 
of the lower courts. It is, perhaps, not 
surprising that under the circumstances 
there are many violators of the law. 

The Chicago City Council has passed 
a law requiring ladies to remove their 
hats in theatres, under a penalty of 
three weeks in the House of Correction. 
Should it, with equal propriety and 
with the approval of the Mayor, enact 
that men must wear their headgear at 
breakfast, a million offenders who would 
sit down hatless at their tables the fol- 
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lowing morning could not plead in de- 
fense that the law had been passed while 
they were asleep. 

Of these multitudinous laws many are 
trifling in the extreme, but their viola- 
tion may bring ruin to the offender and 
untold suffering and privation to his 
family. In Chicago, among much other 
valuable legislation, are the following 
enactments, with the penalties which 
may follow inability to pay the fine and 
costs assessed :— 

Trampling upon the grass in front of 
your own house—four months in jail. 

Leaving nail projecting half inch or 
more above the railing on porch—four 
months in jail; and the same penalty 
for each day it is allowed to remain after 
notice. 

Making any mechanical noise to ad- 
vertise goods—four months in jail. 

Making, aiding, countenancing or as- 
sisting in making “‘any improper noise”’ 
—six months at hard labor. 

Making a chalk mark on a water 
hydrant or sewer pipe—four months. 

Placing on window-sill any object 
whatever without being securely fas- 
tened—four months. 

Mutilating any theatre poster—two 
months. 

Throwing any fruit-skin on sidewalk 
(no prohibition of vegetable skins)— 
two months. 

Refusing to pay fare to hackman— 
six months. 

Refusal by hackman to give name to 
passenger—six months. 

Carrying in one’s pocket a knife of 
any description—six months. 

Leading a dog through a park—six 
months. 

Wheeling a baby carriage on the street 
after dark without one or more lights 
on it—two months. 

Eight thousand three hundred and 
twenty-three persons who were fined 
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for the violation of some one of our 
Chicago laws last year and were unable 
to pay such fines were imprisoned in the 
workhouse for terms ranging from four- 
teen days to six months. Eleven hun- 
dred and seventy-three of these were 
too poor to raise the small sum of $1.00 
and the court costs. Twenty-seven hun- 
dred and fifty went to jail in default of 
$5.00, or less, and costs. 

Four thousand fifty-seven men and 
women found their resources unequal to 
the task of raising $10.00, or less, and 
costs, and were dumped into the “Black 
Maria,” hauled across the city in com- 
pany with burglars, pickpockets and 
“‘stick-up”’ men, stripped of their cloth- 
ing and robed in prison garb, locked in 
cells with professional criminals, in- 
structed in the ways of crime, turned 
out at the end of their term, in the heat 
of summer or cold of winter, without 
employment, broken in spirit, their repu- 
tation damaged, their homes often 
broken up, compelled to bear through 
life the stamp of a jail-bird and the 
memories of a prison cell,—certainly a 
severe punishment for their inability to 
raise a few dollars. 

If the defendant is unfortunate enough 
to be fined $50.00 or more (which, with 
the consequent costs means not less than 
four months in jail), he is, under a police 
regulation, taken before imprisonment 
to the Bureau of Identification, where 
he is photographed and his picture 
placed in the ‘Rogues’ Gallery.”” He is 
then measured by the Bertillon system, 
and these measurements, after being 
carefully indexed and filed, are open to 
the public. Should his friends succeed 
in raising the money and obtaining his 
release the next day, the record never- 
theless remains for all time to come, a 
never-ending menace to his future wel- 
fare, a ready weapon for his enemies, 
and, in the event of his subsequent 
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arrest, an effective aid to the prosecu- 
tion. 

It must not be supposed that such 
conditions are peculiar to Chicago. They 
prevail generally, and even where modern 
laws have been enacted to remedy the 
situation, our natural and inherent say- 
agery has had a tendency to minimize 
their efficiency. In New York City, for 
example, where more than one hundred 
and four thousand cases were tried in 
one year, according to the last annual 
report, many of them at the rate of one 
per minute, and many thousands being 
certainly those of tender years, and 
trivial offenders, less than seventeen 
hundred were given the benefit of the 
probation law, which was passed for just 
such cases. 

Incredible as it may appear to some, 
the prison industry of our country has 
become a huge political asset, which 
demands its share of prosperity. Any 
considerable lessening of prison popula- 
tion would necessarily reduce to the 
same extent the appropriation and ex- 
penditure of public funds, which means 
fewer “‘jobs’’ for the faithful, and less 
commission and “‘rake-off” on contracts 
and supplies. 

To this same general cause is charge- 
able the disgraceful convict-lease system, 
under which prisoners are sold into 
slavery to the highest bidder and taken 
in chain-gangs to work in mines and 
turpentine camps and other places where 
ordinary laborers will not work. The 
usual price received by the state was 
formerly about $7.00 per year for each 
convict, but this has been advanced to 
about $140.00, and it is frequently and 
openly charged by the opponents of this 
system in one of the Southern states 
where it is in operation that judges are 
able to materially strengthen their poli- 
tical influence by imposing long sen- 
tences upon convicted persons, thus re- 
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ducing the rate of taxation by the 
income from this source. It has been 
even charged that records are falsified 
for the benefit of the contractors and the 
state. One woman convict was kept in 
the chain-gang for nearly twenty years, 
until she died from the suffering and 
hardships of her sentence. It was then 
discovered that her sentence should 
have ended in twenty months instead of 
twenty years, and the state has been 
called upon to make some reparation to 
her aged mother. 

Recent investigations of this inhuman 
and barbarous system, where leased con- 
victs are shamefully beaten and tor- 
tured by their brutal bosses, have shown 
that we have some things in our country 
which are popularly supposed to be con- 
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fined to the northeastern portion of 
Europe. 

Imprisonment as a corrective of the 
criminal and a preventive of crime has 
proven itself to be the most colossal 
failure ever invented for any purpose— 
and the burden of its failure falls most 
heavily upon the innocent wives and 
families of the offender. 

Probation for the accidental trans- 
gressor and deprivation of liberty for the 
incorrigible, appear to furnish the only 
hope of equal justice for the guilty and 
the innocent. The criminal deprived 
of his liberty for the protection of society 
should be required to labor, and an 
equitable proportion of his earnings 
should by the state be turned over to 
his family for their support. 





The Beacon Lights of the Law* 


A BIoGRAPHICAL AND BIBLIOGRAPHICAL SKETCH 


By Frank E. CHIPMAN, OF THE MINNESOTA BAR 


ROFESSOR MAITLAND tells us, 
in his introduction to Bracton’s 
Note Book, that “twice in the history 
of England has an Englishman had the 
motive, the courage, the power to write 
a great, readable, reasonable book about 
the English law as a whole.”! The 
two that he refers to are Bracton and 
Blackstone, and we have called them 
the beacon lights of the law. 


; *An address delivered before the American Asso- 
ciation of Law Libraries, meeting at Bretton Woods, 
N. H., June 28 to July 4, 1909. 

'Bracton’s Note Book, I. 





BRACTON 

The biographical details about Brac- 
ton are very meager. The place and 
year of his birth are unknown, though 
he was probably born in one of the 
small villages in Devonshire. The date 
of his death is in doubt, and the place 
of his burial in dispute. At the time of 
his death he was chancellor of Exeter 
Cathedral and is supposed to be buried 
there, although Collinson states that he 
was buried in the village church, at 
Minehead, with his effigy in long robes.” 


*Somersetshire, II, 32. 
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Foss tells us that he died about 1267, 
as in that year his judicial duties evi- 
dently terminated. He will always be 
known by the name of Bracton, but his 
true name was Bratton, or perhaps 
Bretton, as is shown by entries of his 
name on various rolls. The claim that 
he studied at Oxford, where he took his 
degree of Doctor of Laws, and where he 
lectured on the canon law, is apparently 
unfounded. 

We do find that in 1245 he was an 
itinerant judge and from 1248 until his 
death he was a judge of assize for the 
southwestern counties, during a part of 
which time he heard pleas before the 
King, but there is nothing to show that he 
ever became chief justiciary of England. 
“DELEGIBUS ETCONSUETUDINIBUS 

ANGLIA” 

His fame rests on his treatise, the 
“De Legibus,”’ so-called, which has been 
characterized by one writer as ‘the 
crown and flower of English medieval 
jurisprudence,”’ and by another as the 
“great ornament of the reign of Henry 
III.” This treatise was written at some 
time between 1240 and 1256, after 
which date he apparently did no seri- 
ous work on it, though he may have 
added an occasional note or case. As 
a judge of assize he was undoubtedly 
very busy traveling from place to place 
in his jurisdiction as occasion required. 
He must have done a vast deal of pre- 
liminary work. The manuscript discov- 
ered in 1884, which has since been 
edited and published as Bracton’s Note 
Book, must have been a part of that 
preliminary work. The actual work 
must have been done during the inter- 
vals when he was not holding court. 
The progress must have been slow and 
much time must have been spent in 
examining rolls and writs and consult- 
ing such treatises as were at his com- 
mand. The exact date is immaterial. 
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Bracton never saw his work in print, 
He left it in manuscript, which was 
copied again and again, with the result 
that there are many differences in the 
text of the various copies. Just which 
one is the original cannot be stated con- 
clusively, though the Digby MS. in the 
Bodleian Library seems to come nearer 
to Bracton’s own autograph than any 
other. 

The first edition was printed as a folio 
by Tottell in 1569, and is said to be full 
of gross errors. 

The second edition was printed in 
1640, in quarto. In printing this some 
pains, the preface states, were taken to 
correct and improve the text, by col- 
lating it with various manuscripts. This 
was apparently not carefully done, as 
at that time several manuscripts were 
accessible that were more correct than 
the printed second edition. 

The Law Magazine and Review for 
August, 1872, contained, under the head- 
ing,‘‘A Plea for a New Print of Bracton,” 
an article dwelling strongly on the fact 
that there was no reliable text of the 
chief medieval treatise on English law. 
Since then the Twiss edition has ap- 
peared in six bulky volumes, presumed 
to contain the original text with a 
translation, side by side. ‘Of the pres- 
ent ‘standard edition’ of Bracton, it is 
difficult for any one who has worked 
with it to speak with patience. It was 
undertaken as part of the Rolls Series, 
a national work; a presumably learned 
and certainly titled editor purported to 
have labored at it; and the result is 
merely a reprint of Tottell’s edition with 
nearly all the old corruptions, a few 
misprints, and many new and ingenious 
mistranslations.”* Another reviewer 
sarcastically remarks that ‘‘the result 
has been the production of something 
rarely equaled in the history of learn- 
~ Law Qr. Rev. I, 426. 
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ing.”* It is hoped “that the failure 
of the Rolls edition will not deter Eng- 
lish scholars from the arduous task of 
preparing another one more worthy of 
the great thirteenth-century lawyer,” as 
“there is yet no edition of his work 
which can be considered as even moder- 
ately reliable.” 

Reeves tells us that the treatise is a 
finished and systematic performance, 
giving a complete view of the law, in all 
its titles, as it stood at the time it was 
written. This statement is incorrect. 
Bracton undoubtedly intended to write 
a complete treatise on the laws of Eng- 
land, but he leaves off in the middle of 
the discussion of the writ of right. It 
consists of 450 or more folios. After a 
brief introduction, it treats of the law 
of persons, the law of things, of actions, 
jurisdiction, pleas of the crown and of 
various writs. In it we see two great 
typical traits of English law, its depend- 
ence on writs and on decided cases. 
Wherever possible Bracton cites or com- 
ments on cases taken from the Rolls, 
there being then no reports, and in this 
respect was in advance of the writers of 
his time. 

BRACTON AND THE ROMAN LAW 

The treatise is written in a style both 
clean and expressive, though not always 
polished. This must be attributed to 
his acquaintance with the writings of 
the Roman lawyers, from whom “he 
adopted greater helps than the language 
in which they wrote.”® Later writers 
have sought to discredit Bracton as an 
authority on English law. Maine, in his 
work on “Ancient Law,” says that it is 
“one of the most hopeless enigmas in the 
history of jurisprudence that an English 
writer of the time of Henry III should 
have been able to put off on his country- 
man, as a compendium of pure English 


‘Law Qr. Rev. I, 189. 
*Reeves’ History of Roman Law, II, 88. 
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law, a treatise of which the entire form 
and a third of the contents were directly 
borrowed from the Corpus Juris.’’® 

Reeves, on the other hand, claims 
that the passages excepted to, if put 
together, would perhaps not fill three 
whole pages, and seem to be alluded to 
for illustration and not as an authority. 

The opinion of a student of the 
Roman law would seem to be worthy of 
respect. Scrutton has gone into this care- 
fully and thoroughly, and he sums up 
the matter clearly. He divides Brac- 
ton’s work into three parts :— 

I. The part in which Azo, the Insti- 
tutes, or the Digest, is copied with 
almost verbal accuracy, and covers some 
twenty-five folios. The matter taken is 
in several places modified to represent 
the law of England and frequent omis- 
sions of unsuitable parts show an intelli- 
gent copying. 

II. The part where Roman prin- 
ciples are the framework, with large 
masses of English matter moulded on 
them. Embedded in the English matter 
are some unacknowledged citations from 
the Roman law, but they are not very 
frequent or of great importance. Some- 
times their only effect is to give form to 
English matter. 

III. The remainder of the work 
shows very slight, if any, traces of 
Roman influences. About two-thirds of 
the work is of this character, English 
in its matter with some slight traces of 
scholastic form.” 

Roman law was as much the special 
creation of the lawyer as our common 
law is the creation of the judge, in other 
words the former was a system of rea- 
soning, while the latter is one of pre- 
cedent. Bracton was well acquainted 
with the Roman law, then well settled, 
and was dealing with a system till then 


®Ancient Law, p. 82. 
7Law Qr. Rev. I, 429, 430. 
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lacking in form and precision, and well 
might he adopt the form of the old 
system, in order to give expression to 
the new system he was helping to create. 

“Whoever claims that Bracton was 
never regarded as an authority on Eng- 
lish law,” Thayer says, ““we know makes 
a shallow and ignorant remark, that the 
sober Reeves was much nearer right 
when, in composing his ‘History of the 
English Law,’ he praised Bracton so 
highly and adopted him as the basis of 
all legal learning.’”® 


BLACKSTONE 


Five hundred years after Bracton 
wrote the ‘‘De Legibus,’’ Blackstone 
published his Commentaries, the sec- 
ond great work referred to in our open- 
ing paragraph. 

Sir William Blackstone was born in 
London on July 10, 1723. His father 
having died before his birth, his educa- 
tion was provided for by an uncle. At 
the age of fifteen he went to Oxford. 
In November, 1741, being then eighteen, 
he became a member of the Middle 
Temple, and was called to the bar on 
November 28, 1746. At the bar he at 
first failed to attract notice or to acquire 
practice. In 1753 he went to Oxford, 
where he delivered a series of lectures 
on the law of England. In 1758, he was 
appointed the first Vinerian professor 
of English Law at the University of 
Oxford, filling the chair endowed by the 
author of Viner’s Abridgment. The first 
case of any interest in which he appeared 
was that of Robinson v. Bland, in Trin- 
ity Term, 1760. He entered the House 
of Commons in 1768. On February 9, 
1770, he became a Judge of the Common 
Pleas, but on the 16th of the same 
month rose to the King’s Bench, but 
retired again to the Common Pleas on 
June 22, of the same year. He re- 
~ *Phayer's Legal Essays, 356. 


mained on the bench until his death, 
on February 14, 1780, at the age of 
fifty-seven. 

THE COMMENTARIES 

The fame of Blackstone rests entirely 
on his Commentaries. His reputation as 
a pleader or judge was not such as to 
outlive him, though our biographer states 
that his judgment in the case of Perrin y. 
Blake (1 W. BI. 672) “‘is one of the most 
valuable pieces of legal reasoning on 
record.””® 

The first edition of the Commentaries 
was published in quarto form from 1765 
to 1769. They passed through eight 
editions during the author’s life. The 
last edition was the 23d, by Stewart, 
published in 1854. There have been 
American editions by Tucker, Reed, 
Wendell, Sharswood, Cooley, Hammond 
and, last and best of them all, the 
admirable edition of Lewis, published 
in 1898. 

While the Commentaries were not 
published until 1765, their form and 
scope must have been in the author's 
mind when he prepared his first lectures, 
for it was in 1754, before he was ap- 
pointed Vinerian professor, that he pub- 
lished an Analysis of the Laws of Eng- 
land, as a guide to those who had 
attended his lectures. This work, which 
ran through six editions, has been styled 
the Genesis of Blackstone. 

In 15 Leg. Bib. n. s., can be found a 
bibliography of the various editions, pre- 
pared by that eminent authority on 
legal literature, Mr. Charles C. Soule. 
It may be interesting to note that since 
this bibliography was published but five 
other editions have been discovered, of 
which two were pirated editions. As 
yet there has been no explanation of the 
confusion in the numbering of the edi- 
tions from the early part of the nine- 
teenth century. 
~ *Welsby, Lives of Eminent English Judges, 347. 
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The opinions on the merit of the work 
differ widely. One writer tells us that 
“like a bee among the flowers, Black- 
stone has extracted the sweet essence 
of all former writers, and left their 
grosser matter. We find in the Com- 
mentaries the copious learning of Coke, 
the methodical arrangement of Hale, 
Gilbert and Foster, combined with the 
smooth and pleasing style of Addison 
and Pope. The publication of them 
formed an era in legal literature.’”’!° 
Another states that as long as he con- 
fined himself to the accurate statement 
of what had been buried in the cum- 
brous language of lawyers like Little- 
ton, he was unsurpassed, but was not 
qualified to explain the reasons for the 
law, its merits and defects. The method 
was unscientific, and not original. 

“Notwithstanding its defects, the posi- 
tive merits of the work—its systematic 
character, its comprehensiveness, the 
accuracy of its exposition, and the 
dignity and charm of its style—have 
made it the best known, and in many 
respects the most influential, treatise in 
English law.” 

The publication of the Commentaries 
certainly did mark an era in law litera- 
ture. Even now it cannot be said that 
their purpose has been served, because 
of the alterations necessary to adapt 
them to the present state of the law. 
The underlying principles of the law 
have not changed since Blackstone wrote. 
The change has been in the application 
of those principles to modern conditions. 
There is probably no better means of 
learning about this gradual development 
than in the study of the various editions 
of the Commentaries from the first to 
the last, and continuing through the 
Commentaries, founded on Blackstone, 
by Stephen, the first edition of which 
was published from 1841 to 1845, and 
" Welsby, Lives of Eminent English Judges, 341. 


331 


the last, the 15th, in 1908. With this 
idea in view, the Harvard Law Library 
and the Yale Law Library have made 
practically complete collections, not only 
of the authorized and pirated editions, 
but also of the abridgments, and works 
founded on Blackstone. Most of the 
other law schools have collections more 
or less complete. 

In 1882, Professor Ewell made an 
abridgment by eliminating nearly every 
thing but the bare principles, adding no 
original matter. It has been necessary 
to run off nineteen impressions of this 
little book, and it is selling today more 
readily than when it was first published. 
Thus it will be seen that the student of 
today is building his knowledge of the 
law on the foundation of Blackstone. 


In giving the highest places to Bracton 
and Blackstone, we have not forgotten 
Glanville, Fleta, Littleton, Fearne or 
Hale. The greatest name to pass over 
was Coke. John Marshall Gest, under 
the title of the “Writings of Sir Edward 
Coke,” in the Yale Law Journal, for 
May, 1909, tells of the merits of this 
great master of the English law. We 
agree with him when he says that Coke 
was “a judge of perfect purity, a 
patriotic and independent statesman and 
a man of upright life.’ He did more 
than any one before him to place the 
common law on its firm foundation, but 
he based his conclusions on Bracton’s 
statement of the law, and followed his 
methods. We doubt if Coke had ‘‘more 
influence on the law than any other law 
writer—certainly in England—who ever 
lived’! Hisinfluence was not as perma- 
nent or far reaching as that of our 
leaders, but he must be considered as 
the greatest of the lesser legal lights. 

Bracton was the father of the com- 
mon law system, but he was not the 
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creator of the common law. We have 
said that the Roman law was the special 
creation of the lawyer, as the common 
law is the creation of the judge. Can 
we not say that the Roman law system 
grew out of the code of rules prescribed 
by the sovereign for the government 
of his subjects, while the common law 
system developed from those regulations 
formulated by the people for their own 
observance and for the government of 
their sovereign? 

The Anglo-Saxons had developed a 
system of their own before they were 
conquered by the Normans, but so great 
was their force of character that they 
soon absorbed the Normans, adopting 
such of their characteristics as were good 
and rejecting the rest. They could not 
accept complaisantly their system of 
jurisprudence, though they did adopt 
such features of it as were better than 
their own. 

Bracton was the originator of that 
distinctive feature of the common law 
system, the dependence on decided cases 
as precedents. Out of his method grew 
the doctrine of stare decisis. Because of 
this maxim we are blessed, or cursed, 
with the vast accumulations in our 
libraries of the volumes of reported deci- 
sions. Nor are we satisfied with the 
printed opinions of our own judges, but 
must collect those of Great Britain, and 
those of other lands beyond the seas, 
wherever the common law system pre- 
vails. 

At the opening of this twentieth cen- 
tury, because of our blind devotion to 
precedent, we hear the criticism that 
in the practice of law,—in our own 
country at least,—we aim not to estab- 
lish substantial justice between the 
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parties to an action, but to play the 
game according to the rules, to observe 
the forms regardless of inherent rights; 
that the court is no longer a dispenser 
of justice, but an umpire in the pro- 
fessional game played by the opposing 
counsel. 

Such has been the far-reaching influ- 
ence of Bracton on the common law 
system. 

The influence of Blackstone extends 
in an entirely different direction. He 
made the study of the law popular. 
Before he gave his first lectures the law 
was studied only by those who were to 
take up its practice as a profession. 
From the beginning, we are told, his 
lectures “‘were attended by a very 
crowded class of young men of the first 
families, characters and hopes.’’ Upon 
the publication of the Commentaries, 
written in his comprehensive style, his 
following became greater. If Blackstone 
had not written, Stephen would prob- 
ably not have written his Commentaries, 
which are now so popular and, in Eng- 
land, have so largely superseded Black- 
stone; nor would Kent have written his 
Commentaries on American law, at least 
in the style which he adopted, and which 
have largely become, in our own coun- 
try, the first books of the law. The 
making of the study of the law popular, 
and comparatively easy, has resulted in 
the gathering together of that vast 
army of legal practitioners, which can 
exert so great an influence in the affairs 
of life. Indirectly this can be traced to 
Blackstone’s influence. His name will 
be as intimately connected with the 
common law, so long as that system 
shall endure, as is the name of Justinian 
with the civil law. 





A Leading Question 


By Georce D. TaBot 


AvuTHoR oF ‘‘A UNIQUE ANSWER TO A BILL IN Eguity,” ETC. 


DUNFORTH & Y. DANFIELD,a 
e firm of Attorneys and Counselors- 
at-Law (?) in the early days of Lead- 
ville, Colorado, were noted for the uni- 
form success with which they met in 
trials before Justices of the Peace. 
Abraham Lincoln Bummell, Daniel Web- 
ster Mansfield or even the late lamented 
William Wallace Crook, of Denver, shin- 
ing marks as they were in the realm of 
Shysterdom, could never in their palmiest 
days trot in the same class with Dun- 
forth and Danfield. 

Citizens of the mining district gen- 
erally, and especially reputable lawyers, 
soon learned to know, and were forced 
to realize that when they had a case 
before a J. P., the only thing to do was 
to retain Messrs. D. & D., and the client 
who reached their office first was con- 
ceded to be the victor and the one 
slower of foot had left only one re- 
course,—an appeal to the County Court. 

These worthies waxed rich in purse 
and portly of body on fat fees, high 
living and poor whisky, and ever in- 
creased in pomposity and baywindows. 

Finally, however, they disagreed over 
the division of fees and dissolved part- 
nership. The mining camp, yea the 
whole county, breathed freer, easier; 
litigants could have a fairer show; one 
could employ Dunforth and the other 
Danfield, and it was dog eat dog. 

Finally Dunforth brought a forcible 
detainer suit for Dennis Moriarty v. 
Dunfield’s client, Olie Olesen, and won 
the case before the Justice, because 


Danfield had won the last case in which 
they were contestants; the Justice hav- 
ing adopted the equitable rule of giving 
a victory alternately to each. 

Danfield promptly took an appeal to 
the County Court, at that time presided 
over by a lawyer of the old school, Judge 
Bunnell, a Missourian, well versed in the 
law and inclined in his adjudications to 
brush technicalities aside and give judg- 
ment according to horse sense and what 
appeared to him to be justice between 
man and man. 

Judge Bunnell was a friend of the late 
Senator O. E. Wolcott, who at that time 
was counsel for the railroad running 
from Leadville to Denver,and he kept 
the Judge well supplied with railroad 
passes and it was Bunnell’s habit to go 
to Denver every Friday afternoon or 
evening, arranging his business so that 
he might spend Saturday and Sunday 
at the capital and return in time for 
court Monday morning. 

It so happened that the case of 
Moriarty v. Olesen was called Friday 
morning. 

Dunforth did not succeed in putting 
in his evidence in chief until noon, 
although he, as well as Danfield, had 
assured the Judge that the case would 
be concluded by that time. The Judge 
began to be nervous and restless, fearing 
that he would not be able to take the 
afternoon train for Denver, and asked 
to consent for the case to go over until 
Monday morning; neither of them, how- 
ever, was willing to postpone it, but 
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agreed not to interpose any technical 
objections and to conclude long before 
train time. 

At two o’clock Danfield called his 
client and interrogated him thus:— 

Q. “Your name is Olie Olesen, I be- 
lieve?” 

Quick as a flash Dunforth was on his 
feet. 

“I object! I object! 
your Honor, J object!”’ 

“State your objection, please, Mr. 
Dunforth,”’ said the Court. 

‘“‘Why, may it please your Honor, the 
question is leading! It is suggestive! 
Why, the counsel is putting the answer 
in the mouth of the witness! Counsel 
knows, or perhaps I had better say, 
should know that such examination is 
not proper—is grossly unprofessional! 
In the name of fair play and decency I 
object to the question and demand that 
the rules of law be enforced in the 
examination of this, an interested wit- 
ness !’’ 

The Court said mildly, a smile creep- 
ing over his features :— 

“Your objection, Mr. Dunforth, as I 
understand it, is, that the question is 
leading. Am I correct?’ 

“Yes, your Honor!” bawled the coun- 
sel, “It is leading and suggestive and 
puts the answer in the mouth of the 
witness! A most willing witness, your 
Honor!” 

The Judge smilingly replied, “‘It cer- 
tainly does suggest to the witness his 
name. I will hear from the other side. 
Mr. Danfield, have you anything to say 
in response to the argument of coun- 
sel?” 

Mr. Danfield sprang to his feet, ran 
his hands through his locks, and shouted 
at the top of his voice:— 

“Much! may it please your Honor, 
much! I will show to your Honor that 
I know what I ‘should’ know about this 
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question, and moreover, I will demon- 
strate to your Honor’s satisfaction, be- 
fore I get through, that the learned (?) 
gentleman is ignorant of the elementary 
principles of law! I will show your 
Honor on principle and by authority 
that the question, though suggestive and 
perhaps leading, is merely preliminary 
and hence admissible! I shall read, 
first, may it please your Honor, from 
Greenleaf on Evidence. That learned 
author (whom the astute counsel may 
have heard of, though he evidently has 
never read him), says at page 233, 
vol. —”’ 

Here the Court, seeing a chance for 
his Denver trip, broke in:— 

“Gentlemen, this is a most important 
question. Counsel for the plaintiff con- 
tends that the question propounded to 
the witness is leading and suggestive and 
in effect tells the witness what answer 
to make. Counsel for the defendant 
admits that the question is suggestive 
and perhaps leading, but alleges that it 
is merely preliminary and therefore ad- 
missible, and is apparently prepared 
with authorities to support that conten- 
tion. In order that you may both be 
heard you are each permitted to pre- 
pare and file written briefs covering the 
point and present them to me when 
court next meets. 

“Mr. Bailiff, adjourn court until Mon- 
day morning at 10 o’clock.” 


That night, in a Pullman, en route 
for Denver, the Judge got into a game 
of “Draw” with some experts (in the 
law, I mean) viz., a U. S. Senator, an 
eminent Judge of the Court of Appeals, 
and the recognized leader of the Colorado 
bar, whom we shall call “‘Charlie,” and 
was so elated concerning his triumph 
over the hitherto invincible D. & D., 
that he recklessly—a Jack Pot being 
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up—called a $100.00 bet under the 
impression that ‘“‘Charlie” held a Bob- 
tailed Flush, and when instead he showed 
up a full hand, he regretted, temporarily, 


Denver, Colorado. 
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until he played even on the Senator 
later in the game, that he did not rule 
on the admissibility of the ‘Leading 
Question” on oral argument. 





A New Use for the Constructive Trust 


By AtvaH C. HovuGH 


HE recent decision of the Supreme 
Court of Missouri that a widower 
who has murdered his wife cannot take 
the one-half of her property given him 
by statute, re-opens a question that 
every one was inclined to regard as 
settled; and throws the question out 
again as an “‘apple of discord” for the 
courts to scramble over. The question 
had been decided the other way by a 
clear majority, when the latest hold- 
ing in Perry v. Strawbridge (Mo. 1908, 
108 S. W. 641) showed that even the 
courts are not friendly to a strict statu- 
tory construction that abets iniquity. 
The history of the controversy is 
brief. In 1889, the court of last resort 
in New York decided that a youth of 
sixteen, who, knowing that he was 
residuary legatee under his grandfather’s 
will, in order to prevent a revocation, 
which he apprehended, and to hasten 
his enjoyment, killed his ancestor, could 
take neither as legatee nor heir. (Riggs 
v. Palmer, 115 N. Y. 506.) The year 
before, North Carolina had held oppo- 
sitely in a case involving a widow’s 
dower right. (Owens v. Owens, 100 
Nor. Car. 240, 1888.) This decision 
the New York court declined to follow. 
The pendulum swung the other way in 
1894, when Nebraska, in turn, declined 
to follow the New York holding, and 


decided that the murderer took abso- 
lutely. (Shellenberger v. Ransom, 41 Neb. 
631, 1894.) With these conflicting 
views confronting him, the unbiased 
lawyer might fairly be said to be “at 
a stand’; but in 1895, Pennsylvania 
in Carpenter's Estate (170 Pa. 203, 
32 Atl. 637, 29 L. R. A. 145, 1895), 
in which they reviewed all the authori- 
ties, added another chapter to the con- 
torversy by holding with Shellenberger v. 
Ransom and against Riggs v. Palmer. 
Since then the pendulum has swung 
back and forth in Deem v. Milliken (6 
Ohio Cir. Ct. R. 357, affirmed in 53 Ohio 
St. 668, 1895), Ohio; Box v. Lanier 
(112 Tenn. 93, 1903), Tennessee; Kuhn 
v. Kuhn (125 Iowa 449, 1904), Iowa; 
and, finally, in Perry v. Strawbridge, 
Missouri, 1908. It is not surprising to 
find, also, strong, dissenting opinions 
on both sides. 

Only in a later New York case, is any 
middle ground suggested. (Ellerson v. 
Westcott, 148 N. Y. 149, 42 N.E. 540, 
1896). It is there intimated that 
equitable relief might be had though it 
does not specifically mention the con- 
structive trust. 

While the typical case is that of an 
heir who murders his ancestor, thus 
involving the statute of descent, other 
cases are referred to that present varia- 
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tions of the same general question; such 
as, murder by a devisee or legatee and 
its effect upon the construction and 
enforcement of the will; or murder by 
the holder of an insurance policy, and 
its consequent effect upon the contract. 
The variant cases are valuable as affect- 
ing the general principle; and no attempt 
is made to characterize each case as it is 
cited. 

Unless some device of equity is re- 
sorted to, the question is mainly one of 
statutory construction. Riggs v. Palmer, 
and the supporting case of Perry v. 
Strawbridge, have recourse to what op- 
posing courts derisively call ‘‘rational 
interpretation.” Since the legislature 
could not have meant what they say 
had they contemplated the given case, 
the court supplies their real meaning in 
the interest of ‘‘a sound public policy.” 
Shellenberger v. Ransom, on the other 
hand, rejects such a method of con- 
struction, and insists that what the 
legislature meant in the statute of de- 
scent is to be determined, “not by 
hypothetical resort to conjecture as to 
their meaning, but by a construction of 
the language used.” Mr. Justice Gray, 
who dissented in Riggs v. Palmer, thinks 
that “the demands of public policy are 
satisfied by the proper execution of the 
laws and the punishment of the crime.” 
And, generally, those courts that allow 
the murderer to take say that when 
the legislature has spoken ‘“‘it becomes 
the courts to be silent.’”’ To amend a 
bad law or to enact a good one is 
“beyond the province of the courts.” 

There is merit in both of these views. 
The doctrine of Riggs v. Palmer seems 
better to subserve the ends of ‘‘sub- 
stantial justice.’ It is, in fact, almost 
a necessity in point of morals, and cer- 
tainly does not do any great violence to 
the meaning of the statute. ‘‘We are 
not satisfied,” says the Missouri court, 
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“‘with the reasoning of those cases [refer- 
ring to Shellenberger v. Ransom and 
others], and have been unable to reach 
the conclusion that a mere prospective 
legal heir, or devisee, can make certain 
that which was uncertain, by his own 
felonious act... .’’ This criticism is 
especially pertinent where a testator is 
slain, since the will is ambulatory until 
death. To prevent the result alluded 
to is not a “judicial usurpation,” since 
the court only determines what the 


legislature could not possibly have deter- 


mined beforehand; namely, whether the 
law applies to the given case. This 
the court may have to decide with 
respect to any statute. ‘Shall we stick 
in the bark?’ exclaims the Missouri 
court, ‘‘and adhere to the strict letter 
of the law, or shall we say that whilst 
the case may fall within the letter of the 
law, yet it does not fall within the pre- 
sumed legislative intent?’ ‘‘.. . the 
pathway of judicial literature,” it con- 
tinues, “ . is literally strewn with 
cases which, like beacon lights, have 
guided the hand of justice in preventing 
unjust, unrighteous, absurd, unreason- 
able, and abhorrent results from the 
use of general words and expressions in 
statutes... .” 

The court was evidently aroused. 
Many judges hew to the line, and thus 
leave behind them consistent decisions, 
monuments of their legal acumen, and 
reputations as great jurists; but do we 
not need more judges who are some- 
times willing to sacrifice the form if only 
they may preserve the substance; and 
who are content to win the encomium 
that was paid to Chief Justice Shaw,— 
that of being a great magistrate? 

Shellenberger v. Ransom, on the other 
hand, insures certainty in the interpreta- 
tion of statutes, and in the fixing of 
legal rights, or at least a certain and 
untroublesome rule for that purpose. 
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I am not so sure that the results of 
applying that rule are so certain. They 
are liable to be as disastrous to sound 
justice and equity as were the results 
to the occupant of the Procrustean bed, 
which was never accommodated to suit 
the length of the individual. Nor is 
the hard simplicity of the rule an un- 
mixed benefit; for the attainment of 
justice, rather than the convenience of 
the court, ought to be the touchstone 
whereby to determine whether or not 
a given doctrine or rule should be 
adopted. Still, the strict rule, as we 
have said before, goes upon the theory 
that when the legislature has spoken, it 
becomes the court to be silent. It is 
less liable to incur the charge of “‘judi- 
cial legislation’’ because it ventures less 
and, so, risks less in the interests of 
justice;—and, I may add, it accom- 
plishes less. It treats the word of the 
legislature as the final and sufficient 
criterion of what public policy requires. 

None of the courts seem to have seen 
that there was a middle ground wherein 
they could have permitted the statute 
to operate, and thus let the murderer 
take the legal title but compel him to 
hold as a trustee for other heirs. This 
expedient would have escaped both the 
charge of judicial legislation and the 
iniquity of letting the wrong-doer keep 
the fruits of his crime. Of course, where 
the murderer had sold the property to 
an innocent purchaser for value without 
notice, the purchaser would necessarily 
take the property free from equities, 
and in preference to other heirs, just 
like any other purchaser in good faith 
from a trustee. The decided prepond- 
derance of cases that permit the mur- 
derer to take absolutely shows how 
reluctant are the courts to take any 
liberties with statutory provisions. The 
equitable solution, therefore, would seem 
to be a necessity. 
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Ellerson v. Westcott seems to be the 
only case in which equitable relief is 
even hinted at; and, yet, even in that 
case, the court does not openly propose 
the expedient of establishing a con- 
structive trust. Mr. George P. Costigan, 
Jr., and Mr. Roscoe Pound were among 
the first, if not the first, lawyers and 
publicists to suggest the trust speci- 
fically as a way out of the difficulty. 
Mr. Costigan says that “‘it is called for 
by sound public policy.’ Mr. Pound, 
participating in the same discussion, 
says: ‘“‘The overlooking of the equitable 
solution of these cases .. . is a strik- 
ing instance of what I have ventured to 
call the decadence of equity... .’’” 

Perry v. Strawbridge shows that the 
majority view is by no means satis- 
factory; and that there is a strong desire 
upon the part of the courts themselves 
to avoid an iniquitous and abhorrent 
result even at the risk of incurring the 
stigma of ‘judicial legislation.”” The 
Missouri holding is all the more signifi- 
cant when it is recalled that the mur- 
derer himself died hy his own hand 
three hours after he had killed his wife; 
so that he would have reaped no benefit 
himself but would have been only the 
conduit through which the property 
descended to his heirs, who were inno- 
cent. Nor is that all. The court re- 
fused to let him take notwithstanding 
their avowed conviction that the par- 
ticular statute under which he would 
have taken ‘‘was for the very purpose 
of making provision for a husband in 
the event he was not entitled to curtesy,” 
which was the precise situation of the 
murderer in that case.* Surely it is 
preferable to adopt a middle course, 
which will prevent the murderer from 
carrying away the fruits of assassina- 
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3 Cf. Missouri Statute of Descent, Sec. 2938, 
Rev. St. 1899. 
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tion without going the full length of 
denying all effect to the statute. 

The question is a momentous one and 
involves far more than the particular 
problem, since it concerns nothing less 
than the whole matter of statutory 
interpretation in general. And even be- 
yond that, it affects the larger problem 
as to how nearly the courts are going 
to meet and realize the growing public 
demand for a legal system, and admin- 
istration of it, that shall get substantial 
justice. 

But equity lawyers may object, that 
to apply the constructive trust in this 
case is out of line with the true nature 
of a constructive trust and of equitable 
relief in general. First, there is the 
alleged difficulty of finding cestui que 
trust. But let us not expect one made 
so by any conventional arrangement. 
A constructive trust arises, necessarily, 
by intendment of law, and cestui is 
such by reason of his unvoluntary rela- 
tion to the trustee and to the property. 
It is enough if he be in equity entitled 
to the property. The other heirs, de- 
visees, or legatees, are so entitled. 

Again, it may be urged that equity 
seeks to protect individual rights only, 
while here it is sought to be used, 
primarily, in the interest of the public. 
But equity had its origin in public 
policy, and is today often invoked in 
that behalf. For example, the recent 
use of receiverships of monopolistic cor- 
porations, while ostensibly to preserve 
their solvency, is really designed to 
effect their dissolution. 

It is even said that to require the 
murderer ‘“‘to surrender his ill-gotten 
title,’ directly the statute gives it him, 
is only a polite way of judicially nulli- 
fying the statute. But it is really only 
interpreting and applying it, It is idle 
to say, “Let the legislature mend the 
defect.”” The trouble is, that the ‘‘de- 
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fect”’ will never recur, in that jurisdic. 
tion, as a live problem with respect to 
that statute; but will crop out as some 
other discrepancy in connection with 
some other law. The fact is, that no 
legislature can effectively anticipate 
anomalies. We must give the court 
almost carte blanche to deal with them. 
In short, our judges, in such cases, must 
be magistrates first, and jurists after- 
wards. 

If we do not want the assassin to take 
we must choose between withholding 
from him even the legal title, and let- 
ting him take the title but holding him 
as trustee. To justify withholding the 
legal title, you must say that he is not 
an heir. Why? Because he slew his 
ancestor. But the law does not recog- 
nize any such qualifications in its law 
of descent. This, then, is “judicial legis- 
lation’”’ with a vengeance. The con- 
structive trust, on the contrary, respects 
the statute by allowing the title to pass, 
while it also recognizes the equities that 
arise simultaneously. The court is bound 
by the statute; but, it is no less bound 
by equities that it did not create and 
cannot control. There is, therefore, less 
of ‘‘judicial legislation” in the construc- 
tive trust theory than in the theory 
that the murderer is not an heir at all. 
If it be said that the equity arises before 
the passage of the legal title, and, so, 
ought to prevent the title’s passing, the 
answer is, that an equity may be strong 
enough to accompany the legal title as 
a sort of “rider,’’ and yet not vigorous 
enough to stop the passage of that title. 

Two collateral advantages would flow 
from embracing the theory of the con- 
structive trust in this instance. First, 
it would help to make our legal system 
more satisfactory to the layman by 
increasing its flexibility, and making it 
more adaptable to the requirements of 
the given case. For, once the courts 
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begin intelligently to determine whether 
or not a given case falls within the fair 
meaning and operation of the statute, 
they have begun to be familiar with an 
instrument that will be of incalculable 
utility in statutory construction and 
interpretation, and in forestalling those 
anomalous results that are, to some 
| extent, unavoidable in any legal system, 
and are inherent in one that has become 
a fetich, and, so, an object of too inevi- 
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table execration to the uninitiated. Sec- 
ond, it would tend to encourage the 
more frequent use of equity by showing 
its possibilities. Those beneficent powers 
have never been fully exploited.* 


4 Since this article was written, the author has 
had his attention drawn to the case of Wellner v. 
Eckstein, in 117 N. W. Rep. (1908), a Michigan 
case, in which this question of a constructive trust 
was raised though the case was decided upon other 

ounds; and the preponderating opinion of the 

urt was in favor of holding the murderer as a 
trustee ex maleficio. This, though dicta, is the 
latest pronouncement upon the subject. 





An Affair 


gp agen de SCEPEAUX, Sire de Vieille- 
ville and Marshal of France, tells in 
his Mémoires of this curious “‘affaire” in which 
at its close he bore a part. 

In 1540 M. le Maréchal de Mont-Jan died 
in Piédmont, leaving a very interesting 
widow, the Madame Philippes de Montespedon, 
who soon was surrounded by eager suitors, for 
she deserved these attentions, being a very 
honest and virtuous dame, adorned with great 
beauty, in the flower of youth, rich beyond 
measure, which gave a color to her perfec- 
tions, for she had in her own right sixty 
thousand livres of income. 

The Marquis Jehan-Loys de Saluces was the 
first who offered his services, and to whom 
she seemed to listen, especially, as having to 
return to France he offered to escort her and 
to defray all the expenses, surely expecting 
to recoup himself out of her rentes after the 
wedding. 

It would not be difficult to construct the 
details of a journey which would be but a 
succession of joltings over wretched roads in 
lumbering coaches; of villainous lodgings at 
the inns; of strange and varied fare; of risks 
from highwaymen; and delays from bad 
weather. However these might have followed 
each other, the journey from Turin to the 
gates of Paris was at last ended. There 
Madame la Maréchale kissed M. de Saluces, 
and then said: ‘‘Adieu, Monsieur, your logis is 
at the Hostel des Ursins, and mine is at the 
Hostel de Saint-Denis near the Augustins.’’ 


of Arms 


The Marquis was stung to the quick at such 
treatment, and did not hesitate to publish 
everywhere what he called the faithlessness of 
the fair Maréchale, and to claim that there 
was a formal promise of marriage between 
them. Nor was this all, for he succeeded in 
interesting Madame la Dauphine, and even 
the King, who appeared to favor the marriage 
in pity of his sad case. Yet all this powerful 
influence availed him but little, for on his 
daily visits to her Hostel, he always found the 
Prince dela Roche-Yon, who was as the Sire 
quaintly puts it, ‘‘a sharp thorn in his foot.” 
As he was unable to dislodge his favored 
rival, by all the ordinary means at his dis- 
posal, he persuaded the King to summon a 
session of the High Court of the Parliament 
of Paris: the Presidents and Councilors of the 
Great Chamber. 

On the day appointed, M. de Saluces was 
present of course. Madame Philippes de 
Montespedon appeared, supported by the 
Sire Vieilleville, and attended by a number of 
noble Seigneurs, gentlemen and demoiselles. 

The First President, directing her to raise 
her right hand, ‘“‘pour dire la verité,” asked 
her if she had not promised to marry the 
Marquis de Saluces there present. To this 
she replied: ‘‘Upon my faith, no!’’ The 
President was about to question her further 
and the Greffier was arranging his papers, 
ready to take notes, when the Dame pro- 
ceeded thus :— 


‘‘Messieurs, never before have I found 





340 


myself in the presence of Justice, and I fear 
that I shall but stammer inmywords. But 
to break through the subtle ties that you 
can weave around a single word, I say and 
declare before you Messieurs and your assist- 
ants, that I swear to God, and to the King— 
to God on the eternal damnation of my soul, 
and to the King on the forfeiture of my honor 
and my life—that I have never promised mar- 
riage to M. le Marquis Jehan-Loys de Saluces, 
and furthermore, never in my life even thought 
of it. And if any one wills to assert the con- 
trary, here,’ and she took M. de Sire de 
Vieilleville by the hand, “is my .Chevalier, 
whom I present, to maintain my word which 
he knows to be most true and to be proffered 
by a dame of honor, if ever there was one, 
and a noblewoman of rank, hoping in God 
and my right. He who says the contrary, 
saving the honor of the Court, villainously 
lies.’’ 

“Quel revers!”’ exclaimed the First Presi- 
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dent. ‘You may as well fold up your paper, 
Greffier, for aught I can see, this is no ques. 
tion of documents. Madame la Maréchak 
has taken another road and a much shorter 
one.” And turning to M. de Saluces he said: 

“Eh bien, Monsieur! what say you to this Bf 
turn?” : 

The Marquis replied: ‘‘I want no wife by 
force. If she will not have me, I will none 
ofher.”” And, making his obeisance, he with. § 
drew. The Sire adds: ‘‘His pulse fell suddenly; 
an indisposition not of body but of nerve 
seized him, for he knew too well the courage 
of her Chevalier to enter into a too long dis. 
pute.” 

Madame la Maréchale evidently had 
not been the wife of a Marshal of France in 
vain. For coolness in using others to her 
advantage, and for self-possession before such 
an assembly, in uttering a challenge based on 
a disused privilege she deserved the title she 
gave herself, as ‘‘une fort femme de bien.” 





The Lawyer's Bride 
OR 


The Suit of William Styles 


(‘‘BILL’’-FOR-SHORT) 


BEING THE PLEADINGS OF A YOUNG LEGAL PRACTITIONER TO THE FAIR PHYLLIS, AS 
SUNG BY H. F. VON HAAST AT THE DINNER TO THE JUDGES, 
GIVEN IN NEW ZEALAND May 4, 1909 


WiLL you come with me, my Phyllis dear, and be a lawyer’s bride? 
Drawn up is my conveyance, so to the church let’s ride: 

Oh, don’t reserve your judgment, but say you'll marry me! 

And do not let your answer be merely C. A. V. 


Refrain—List to me Phyllis, grant my petition, 
Come with me Phyllis dear and be a lawyer’s bride. 


The best man, Thomas Smiles, is a fellow that you know, 

And I shall have as groomsmen, John Doe and Richard Roe; - 
Away you shall be given, if discover him we can, 

By the bonus paterfamilias or the average prudent man. 





The Lawyer’s Bride, or the Suit of William Styles 


The jovial six carpenters shall build our house, I trow, 

And never fear a suit for trespass ab initio. 

Our goods the common carrier shall bring from divers places, 
And wedding presents many packed in Smith’s Leading Cases. 


If you lack an occupation, in my office you shall work, 
You'll find it most engrossing, so the task you needn’t shirk; 
And when you’re feeling thirsty, we’ll both go to the bar, 
And there we'll take refreshers, that so customary are. 


Be tenant of my heart for life, O, Maiden fair and chaste, 
And let my arm encircle your voluntary waste; 

Don’t let me be nonsuited, but listen, pray, to reason, 

Oh, grant to me your hand in fee and let me have the seisin! 


I ask for an attachment, distress is all I get, 

Sweet, enter satisfaction of Cupid’s judgment debt. 

You'll drive me p’raps to murder, if you will not be my wife, 
And then an execution will terminate my life. 


Your Bill you won’t dishonor, accept him, do, at sight, 
“Protest for non-acceptance’”’ must never be my plight; 
But to your sweet indorsement, Oh, let me have recourse, 
And let me take delivery as holder in due course. 


Upon my skill in pleading you’ll surely cast no slur, 

Then to my declaration why do you thus demur, 

In Cupid’s Court, my darling, be quick and prove your will, 
And none with infidelity shall ever tax your Bill. 


Sustaining my appeal, you, blushing, answer, “‘Yes’’ 

And now I’m plainly guilty of embracery, I guess; 

But, as you know, volenti injuria non fit, 

You waive my tort, my darling, when my kisses you permit. 


Refrain—List to me Phyllis, grant my petition, 
Come with me Phyllis dear and be a lawyer’s bride. 
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Arriicles on Topics of Legal Science 
and Related Subjects 


Agency. “Undisclosed Principal—His 
Rights and Liabilities.” By Dean James Barr 
Ames. 18 Yale Law Journal 443 (May). 


“The doctrine that an undisclosed prin- 
cipal may sue and be sued upon contracts 
made by his agent, as ostensible principal, 
with third parties, is so firmly established in 
the law of England and of this country that 
it would be quixotic to attack it in the courts. 
Nevertheless, whenever an established doc- 
trine ignores, as this doctrine of the undis- 
closed principal ignores, fundamental legal 
principles, it is highly important that it 
should be recognized as an anomaly, to be 
reckoned with of course, but not to be made 
the basis of analogical reasoning. ... The 
failure to see how the desired justice could be 
brought about in any other way is the true 
explanation, it is believed, of the rule per- 
mitting the undisclosed principal to sue and 
be sued upon contracts made by his agent. . . 

‘“‘There is a mode of legal procedure which, 
without any departure from legal principles, 
would give the third person whenever he 
needs and, in justice, is entitled to it, the 
power to compel the undisclosed principal to 
make good the contract of his agent... . 
This right of the agent to exoneration by the 
principal is a thing of value, is property, a 
part of his assets. ... Such a right can be 
realized only by specific performance, and it 
is well settled that equity will compel specific 
performance of the obligation to exoner- 
O08... .. 

“If the reasoning of this article is sound, 
the anomalous, but established English and 
American rule is open to these three objec- 
tions. First, it violates fundamental prin- 
ciples of contract. Secondly, it gives the 
third person no relief against the principal 
upon the agent’s contracts under seal, his 
negotiable contracts, or his liability as a 
shareholder, although, in point of justice, 
relief is demanded as much upon contracts 
in these forms, as upon simple contracts. 
Thirdly, as a practical working rule in the 
case of simple contracts, it frequently oper- 
ates unjustly, sometimes putting unmerited 
burdens upon the principal and sometimes 
— the third person merited relief. 

“The doctrine of equitable execution upon 
the agent’s right of exoneration, on the other 
hand, has these three merits. It accords 
with legal principle, it applies uniformly to 
oe forms a contract, and produces just re- 
sults.” 


Aliens. ‘“‘Aliens Under the Federal Laws of 
the United States; IV, Rights of Resident 


Aliens.” By Samuel MacClintock. 
Law Review 95 (June). 


This, the fourth and last paper of a serie; 
(see 21 Green Bag 166, 228, 284), treats of 
the rights given resident aliens by existing 
treaties, of the means for the protection of 
such rights, especially in the form of legisl- 
tion enacted to ca out the treaty provi- 
sions, and of exclusion and expulsion of aliens 
and the laws enacted for that purpose. 


Armaments. See International Arbitration, 


Banking and Currency. ‘The Proposal for 

a Central Bank in the United States: 4 
Critical View.” By O. M. W. Sprague. 
Quarterly Journal of Economics, v. 23, p. 363 
(May). 

_“A central bank does not appear to be 
either required or well suited to relieve our 
financial ills... . Branch banking is an 
essential preliminary, if we are to have a 
central bank of anything like the European 
type, and there are powerful objections to 
such a change the discussion of which does 
not fall within the scope of this essay. . . . 
“A more definite recognition of the®respon- 
sibility incurred by the banks who hold 
bankers’ deposits is needed. They should 
hold larger reserves in ordinary times, but 
this will avail little unless it is accompanied 
with a more intelligent understanding of the 
policy required in time of crisis. If this is 
too much to expect, the immediate remedy 
would seem to be a reduction in the propor- 
tion of reserves which may be deposited by 
outside banks in reserve and central reserve 
Cities. . . Some provision for an emergency 
circulation under conditions which would 
make resort to it reasonably feasible might 
possibly prove useful; but, above all, it 
should be repeated, a more intelligent con- 
ception of the purposes of a banking reserve 
is required.” 


Bankruptcy. ‘The Effect of a National 
Bankruptcy Law upon State Laws.” By Prof. 
Samuel Williston. 22 Harvard Law Review 
547 (June). 


‘A system can hardly be considered uniform 
when in some states a wage-earner or farmer 
is subject to involuntary bankruptcy,gwhile 
in other states he is not. Though the national 
law itself may still be uniform and the words 
of the Constitution thus be literally observed, 
their real intent is violated... . 

“Whether it be held that a federal bank- 
tuptcy law totally suspends all state bank- 
ruptcy laws, or suspends them only so far 
as they apply to the same persons, for the 
same causes, another question still remains: 
What state laws are to be regarded as in- 
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cluded under the gat designation of bank- 
ruptcy laws, an therefore are suspended 
altogether, if the view here contended for is 
sound; or are at least partially suspended, if 
the view upheld by the courts of California 
and Maryland is to be accepted? .. . : 
“There is no reason to suppose that in this 
country the mere fact that Congress has 
passed a bankruptcy law should suspend the 
ordinary equity powers of state courts to 
appoint receivers; and such seems to be the 
generally accepted view. But in much the 
same fashion that state legislation in some 
jurisdictions has annexed incidents of bank- 
ruptcy legislation to assignments for the bene- 
fit of creditors, so statutes have been passed 
regulating receiverships, and in some instances 
adding rules of law in regard to them appro- 
priate for bankruptcy legislation. uch 
statutes must be suspended at least to the 
extent to which they infringe upon the field 
appropriate for sag aay | legislation, and 
it =~ been held in Maine, Pennsylvania, and 
Rhode Island, that local statutes of this sort 
were suspended. It does not follow, how- 
ever, that the ordinary equity jurisdiction to 
appoint a receiver is lost because a federal 
bankruptcy statute has been passed.” 


“The Law Concerning Foreign Receivers.” 
By Albert S. Bolles. 18 Yale Law Journal 
488 (May). 

The author views his subject in broad 
perspective and throws much light on its 
various phases. 


Basis of Law. ‘‘A Recent Development 
in Political Theory.”” By J. M. Matthews. 
Political Science Quarterly, v. 24, p. 284 (June). 

The writer of this most interesting review 
tends to over-emphasize the divergencies of 
Duguit’s theories from those of the — yo 
school, but admits: ‘‘Perhaps, after all, the 
conflict between the Duguitian theory and 
analytical jurisprudence is more apparent 
than real. Both are perhaps necessary 
in order to obtain a complete and well-rounded 
view of the main concepts of political science.”’ 


Bill of Rights. See Socialism. 


Bill of Rights. ‘‘Liberty of Contract.” 
By Prof. Roscoe Pound. 18 Yale Law 
Journal 454 (May). 

That liberty of contract is a principle 
widely misinterpreted, and that it means not 
simply the juridical capacity of one citizen 
to make his contracts upon the same terms 
as every other citizen, but rather his social 
or economic capacity to enjoy an equality 
of his physical opportunities and facilities for 
contract, wholly apart from an equality of 
legal right, seems to be the radical contention 
of Professor Roscoe Pound in this thoughtful 
and striking article. He condemns the 
position of the courts as illustrated in the 
Julow case (129 Mo. 163), People v. Marcus 
(1906; 185 N. Y. 257), and the Adair case 
(1908; 208 U. S. 161), as perniciously ex- 
pounding the doctrine that— 
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“The public have no interest in bringing 
avout a real equality in labor-bargainings, 
even though thereby strikes and disorders 
may be obviated, and have no concern with 
contracts for labor except where the safety, 
health or morals of the public at large may 
be concerned!” 

This is probably the most strikingly radical 
proposition advanced in this article. Another 
position, closely allied to the first, is that con- 
stitutionality is often a question purely of 
fact. The courts often make mistakes in 
pronouncing upon the question of constitu- 
tionality, for— 

“The court has no machinery for getting 
at the facts. It must decide on the basis of 
matters of general knowledge and on ac- 
cepted principles of uniform application. It 
cannot have the advantage of legislative 
reference bureaus, of hearings before com- 
mittees, of the testimony of specialists who 
have conducted detailed investigations, as 
the legislature can and does. The court is 
driven to deal with the problem artifically 
or not at all, unless it is willing to assume 
that the legislature did its duty and to keep 
its hands off on that pndine | More than 
anything else, ignorance of the actual situa- 
tions of fact for which legislation was pro- 
vided and supposed lack of legal warrant for 
knowing them, have been responsible for the 
judicial overthrowing of so much social legis- 
lation.” 

It will be observed that this writer has 
chiefly in mind, in the foregoing, ‘‘social leg- 
islation,’’ legislation, in other words, de- 
signed to improve the physical, as opposed to 
the legal status, of certain classes in the com- 
munity, and that he deems it the province of 
the courts to sustain the constitutionality of 
legislation promoting such physical equality 
—a duty which if it did rest upon them, 
would limit their inquiry to questions of 
fact almost wholly, and would often require 
a searching investigation under competent 
expert assistance. 

Apart from these dubious positions, Pro- 
fessor Pound has some good things to say 
about that extinct theory of natural rights 
which still influences, to a great extent, many 
judicial opinions. Freedom of contract, as 
a natural right, is bound up with the ‘‘indi- 
vidualistic ethics and economics” with whose 
high tide “‘the growing period of American 
law coincided”’ :— 

“As a result of our legal history, we exag- 
gerate the importance of property and of 
contract, as an incident thereof. A leader 
of the bar, opposing the income tax, argues 
that a fundamental object of our polity is 
‘preservation of the rights of private prop- 
erty.’ Text writers tell us of the divine 
origin of property. The Supreme Court of 
Wisconsin tells us that the right to take prop- 
erty by will is an absolute and inherent right, 
not depending upon legislation. The abso- 
lute certainty which is one of our legal ideals, 
an ideal responsible for much that is irri- 
tatingly mechanical in our legal system, is 
demanded chiefly to protect property. And 





344 


our courts regard the right to contract, not as 
a phase of liberty—a sort of freedom of mental 


motion and locomotion—but as a phase of - 


property, to be protected as such. further 
result is to exaggerate private right at the 
expense of public interest. Blackstone’s 
proposition that ‘the public good is in nothing 
more essentially interested than in the pro- 
tection of every individual’s private rights,’ 
has been quoted in more than one American 
decision; and one of these is a case often 
cited in support of extreme doctrines of lib- 
erty of contract. It is but a corollary that 
liberty of contract cannot be restricted 
merely in the interest of a contracting party. 
His right to contract freely is to yield only to 
the safety, health, or moral welfare of the 
public.” 

The learned author rightly maintains that 
our jurisprudence suffers overmuch from the 
vestiges of a false theory of natural rights. 
He seems, however, to overrate the practical 
mischief arising from this fact. The bill of 
rights of our American Constitution owes its 
accurate interpretation to the sound common 
sense rather than to the doctrinal foibles and 
failings of judges. An eminently sensible 
judgment may be framed in strange and 
eccentric terminology, and yet may be funda- 
mentally sound and capable of being ex- 
pressed in language unexceptionable from a 
scientific standpoint. 

A social philosophy of law, this writer 
apparently would say, would commit one to 
the view that the rights of the individual, as 
regards freedom of contract and security 
of property, are limited not only by the 
health, safety, or morals of the public, but by 
the right of society to relieve the necessitous 
classes. This seems to be the position to 
which he is led, either by a false deduction or 
by something wrong in his fundamental 
theory that social rights are superior to in- 
dividual rights rather than co-ordinate with 
them. If they are co-ordinate in ethics, why 
notin law? At all events, thisis how he states 
his theory :— 

“The sociological movement in jurispru- 
dence, the movement for pragmatism as a 
philosophy of law, the movement for the 
adjustment of principles and doctrines to 
the human conditions they are to govern 
rather than to assumed first principles, the 
movement for putting the human factor in 
the central place and relegating logic to its 
true position as an instrument, has scarcely 
shown itself as yet in America. Perhaps 
the dissenting opinion of Mr. Justice Holmes 
in Lochner v. New York (198 U. S. 45, 75, 
but see also Holmes, ‘‘The Path of the Law,” 
10 Harvard Law Review 457, 467, 472), is 
the best exposition of it we have.”’ 


Conflict of Laws. ‘‘The Personal Law in 
Marriage.” By Th. Baty, D.C.L., LL.D. 
11 Bombay Law Reporter 69 (April). 

In marriage cases the conceptions of status 


and contract are so closely interwoven that 
the personal law finds itself on insecure 
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ground, but ‘‘it seemed fairly certain that the 
strong tendency of jurisprudence was to 
admit the personal law as decisive of capacity 
to enter into the marriage status.’’ Westlake 
laid down this general rule. ° 

Chetti v. Chettt (see 21 Green Bag 286, June) 
goes a long way toward repudiating the 
authority of the personal law in matters of 
marriage, but— 

“In Chetty’s case, it may be possible to 
make the decision consistent with a mainte- 
nance, in principle, of the authority of the 
personal law. For the personal law, if, as 
alleged, it prohibited him from marrying out- 
side his caste, contemplated a particular sort 
ofinstitution—Hindu marriage—which is quite 
a different institution from and incommen- 
surable with European or Christian marriage. 
Polygamous marriages have often been held 
to be no marriages at all by the English 
courts, 7. ¢., they do not constitute the same 
relation, and the rules applicable to the one 
do not apply to the other. Consequently, 
the incapacity to contract a proper Hindu 
union with any one not a Hindu is irrelevant 
to the question of capacity to enter into a 
relation of so different a type as Christian 
marriage. And a personal incapacity to enter 
into Christian or European marriage at all 
would certainly not be recognized by the law 
of England.” 


Conservation of Natural Resources. ‘‘The 
Future of Man in America.” By President 
Charles R. Van Hise. World’s Work, v. 18, 
p. 11718 (June). 

“It is in order that humanity itself may be 
given an opportunity to develop through mil- 
lions of years to come, under the most advan- 
tageous conditions, that we should conserve 
our natural resources.” 


Distribution of Wealth. ‘‘The Variability 
in the Distribution of Wealth and Income.” 
By Warren M. Persons. Quarterly Journal of 
Economics, v. 23, p. 416 (May). 

“Before there can be any general agree- 
ment concerning the tendency in the distribu- 
tion of wealth and income, two conditions 
must be fulfilled: first, adequate and reliable 
statistics; and, second, a scientific and gen- 
erally understood method of measuring con- 
centration. At the present time neither of 
these conditions is fulfilled.” 

European Politics. ‘‘The Achilles Heel 
of Germany.” By Archibald R. Colquhoun. 
North American Review, v. 189, p. 801 (June). 

“Will the Slavs respond to the ‘call of the 
blood’? Whether or no, it is plain that the 
Polish question, the pivot on which Russo- 
German and Austro-German relations depend, 
is by no means settled, and still remains the 
Achilles heel of Prussia and of the Teutonic 
hegemony.” 

Evidence. ‘Compulsory Exhibition in 
Personal Injury Suits.’’ By T. Hall Shastid, 
M.D. Lawyer and Banker, v. 2, p. 35 (June). 
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The federal rule, and that of some of the 
state courts, is that in personal injury suits, 
including those for medical malpractice, 
the plaintiff cannot be made to exhibit his 
injuries without his consent whether to the 
jury or to a committee of physicians ap- 
pointed by the court. 


“Medical Expert Testimony.” By A. T. 
Clearwater, LL.D., North American Review, 
y. 189, p. 821 (June). 


udge Clearwater was chairman of a com- 
mittee of the New York State Bar Association 
which prepared a bill authorizing the designa- 
tion of medical experts by the courts of New 
York State. (See 21 Green Bag 66). This 
measure was rejected by the New York Senate 
after it had passed the Assembly, and will 
be presented again to the New York Legis- 
lature next year. 

“The Legislature cannot prohibit a party 
to an action from calling such witnesses to the 
facts of the case as he chooses although it is 
within the discretion of the trial court to 
limit the number of expert witnesses; this 
discretion must always be judicially and not 
arbitrarily exercised, and unless it affirmative- 
ly appears that it was abused its exercise is 
not reviewable. 

“It should always be borne in mind that 
the competency of a witness to testify to an 
opinion is a question of fact for the determi- 
nation of the Court, but there must be a limit 
to the reception of expert testimony, for an 
army may be had if the Court will consent to 
their examination, and if legal controversies 
are to be determined by the preponderance 
of voices, wealth in all litigations in which 
expert evidence is important may prevail 
almost as a matter of course. os 

“It is within the power of judges at Nisi 
Prius to require a greater degree of com- 
petency upon the part of persons claiming 
to be experts by the simple but effectual 
method of defining to a jury, with force and 
precision, the distinction between a witness 
proven to be thoroughly qualified to speak 
upon the subject regarding which his tes- 
timony is offered, and one whose claim to 
— is predicated principally upon the fact 
that he is paid to do so. 

“If trial judges will pursue this course 
and are sustained in so doing by the Appellate 
Bench, courts of justice will be rid of corrupt 
and worthless so-called experts, provided 
the judges themselves are animated solely 
by Pee to see justice properly adminis- 

red.” 


Foreign Relations. ‘‘Les Etats-Unis et le 
Pan-Américanisme.”” By Achille Viallate. 
Revue de Deux Mondes, v. 51, p. 419 (May 15). 


“Le pan-américanisme, . . ambitieux seu- 
lement de conquétes économiques et morales, 
deviendra de plus en plus un des articles 
capitaux de la politique extérieure des Etats- 
Unis. Malgré les obstacles qui se dressent 
devant lui, il n’apparait nullement comme 
irréalisable.”’ 
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“‘America and the Far Eastern Question.’ 
By Ex-Judge L. R. Wilfley. Outlook, v. 92, 
p. 282 (May 29). 

A review of the new book by Thomas F. 
Millard (Moffat, Yard & Co., N. Y.), bearing 
this title. 


Government. Address of Judge Peter C. 
Pritchard before the Richmond Bar Asso- 
ciation, ‘“‘The Constitutional Power and 
Relation of the State and Federal Courts.” 
15 Virginia Law Register, 89 (June). 


“The individual who insists that the courts 
have no power to declare an act of the 
national or state legislature invalid, proclaims 
a doctrine no less dangerous to the public 
welfare than the conduct of him who by cor- 
rupt means seeks to pollute the fountain of 
justice so as to prevent a fair and impartial 
consideration of questions which may be 
presented to the courts for consideration.” 


“The Method of Amending the Federal 
Constitution.” By Justice William P. Potter. 
57 Univ. of Pa. Law Review, 589 (June). 


“The authorized method of amending the 
federal Constitution should permit the people 
to signify and enact with reasonable ease, as 
part of the fundamental law, any permanent 
change in the form of their political thought. 
And in doing this, I can conceive of no safer 
way than to follow the general system which 
has been well tested by and has given wide 
satisfaction to the same American people, 
in performing the same office in the various 
states of the Union. 

“But whatever the method of amendment 
may be, I am sure we will all agree that 
loyalty to the Constitution, the supreme law 
of the land, demands that every lawyer, at 
least, shall stand fast in support of its plainly 
expressed provisions until they are altered in 
the legitimate and authorized way set forth 
in the instrument itself.” 


“The Growth of Judicial Power.” By W. 
F. Dodd. Political Science Quarterly, v. 24, 
p- 193 (June). 


The author of this article asserts the doubt- 
ful propositions that the courts declare un- 
constitutional whatever they happen to dis- 
approve, and continually trespass on the field 
of legislative action. 


International Arbitration. ‘‘Allegiance to 
Humanity.” By Rt. Hon. James Bryce. 
Outlook, v. 92, p. 317 (June 5). 


Prepared for delivery at the Lake Mohonk 
Conference held in May. 

“Our country is not the only thing to which 
we owe our allegiance. It is owed also to 
justice and to humanity. Patriotism con- 
sists not in waving a flag but in striving that 
our country shall be righteous as well as 
strong. A state is not the less strong for 
being resolved to use its strength in a tem- 
perate and pacific spirit.” 
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“Naval Defense by Panic.’ 
miral of Fifty-one Years’ Service. 
wood’s, v. 185, p. 735 (May). 


“The present naval ‘panic,’ as it has been 
called, is the natural and inevitable result of 
reducing our output of battleships during 
the last three years in order to save money for 
so-called social reforms.” 


That England with such Admirals as this 
one is as much to blame as Germany for 
obstructing the limitation of naval armaments 
seems to be in the mind of this writer:— 


“Is English Supremacy Worth a War?” 
By John Foster Carr. World’s Work, v. 18, 
p. 11684 (June). 


The writer answers the question in the 
negative, and says that the thing desirable 
above everything else is that Great Britain 
and Germany should understand that neither 
can destroy the other, and that war could 
only benefit their rivals. ‘‘Disarmament for 
Germany is an impossible question as long 
as any power has within its pleasure to destroy 
the sea-trade of Germany.” 


Injunctions (Labor Disputes). 
Decisions as an Issue in Politics.” 
liam Howard Taft. 
(June). 

“IT was characterized as the ‘father of in- 
junctions.’ This attributed to me something 
that I did not deserve, for injunctions had 
already been issued in labor disputes by Vice- 
Chancellor Malins in England; by the Supreme 
Judicial Court of Massachusetts in the case of 
Sherry v. Perkins; by Judge Sage in the case 
of Casey v. he tag re Union; by Judge 
Beatty in the Coeur d’Alene strike troubles, 
and by other judges. 

“It had fallen to m 
number of cases that 1 had subsequently to 
consider, to write rather more elaborate 
opinions on the subject and perhaps state the 
principles more at length than other judges, 
but I was not entitled to either the credit or 
discredit of having introduced a new equity 
jurisdiction in labor troubles. There was no 
new jurisdiction. It was merely an applica- 
tion of plain equity principles to novel situa- 
tions. The character of the injury in cases 
of boycott when business is injured is such 
that it is impossible to estimate what the 
injury is. This is palpable. Moreover, the 
injury is a result of a series of acts combined 
together, each one of which would not justify 
a suit for damages, but all of which taken 
together with their recurrent effect brin 
about the injury which can only be remedie 
adequately by an injunction to prevent the 
carrying out of the combination. This has 
always justified the issuing of an injunction 
in equity, and its use is not an enlargement 
of equity jurisdiction but a mere application 
of the oldest and most well-known prin- 
ens... . .« 

“TI was very reluctant to go on the stump 
and discuss my own decisions. I knew no 
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precedent for it, and I felt that if the deg. 
sions themselves did not support the concly- 
sions reached, there was Fittle use in my 
attempting to supply additional explanation 
or defense. I found, however, that Mr 
Bryan was constantly referring to me as the 
father of injunctions, and that the Demo. 
cratic managers were making as much of 
this omg of the issues of the campaign as 
possible, and I concluded, therefore, that the 
only thing for me to do was to seek an oppor- 
tunity to tell what I had decided to audiences 
composed as largely of labor men as possible, 
and then leave it to their sense of justice 
whether the attacks upon me as an enemy of 
labor were justified.’ 


Interstate Commerce. ‘‘Local Discrimina- 
tion in Transportation.” By W. Z. Ripley. 
Quarterly Journal of Economics, v. 23, p. 470 
(May). 

‘Who else but the federal government 
could ever hope to disentangle the almost 
hopless snarl of competition involved in the 
controversy over differentials to and from 
the Atlantic seaboard? This controversy is 
at bottom one of local discrimination. And 
yet, how is the Interstate Commerce Commis- 
sion to aid in the solution of these intricate 
problems under present conditions? Its hands 
are tied in two ways. It cannot prescribe 
minimum rates, and the long and short haul 
clause remains as much a dead letter since 
the Alabama Midland decision as it was be- 
fore the recent revision by the Act of 1906. . . 

“It is indubitable that commercial compe- 
tition as a ‘compelling’ factor has been some- 
what over-emphasized by the railroads. Too 
often conditions in part brought about by 
themselves, or in which at least they have 
acquiesced, have been set up as a defense for 
rates favoring certain points.” 


“The Obligations of Public Services to 
Make Connections.’”’ By Prof. Bruce Wyman. 
22 Harvard Law Review 564 (June). 


“The statutes are going further than to 
make the common law more intensive; they 
are making the legal obligation more exten- 
sive. The common law right of the initial 
company to make through traffic arrange- 
ments with some one connecting line and § 
throw all the business which it will take at 
the through rate into the hands of that one 
line, notwithstanding the wishes of the shipper, 
has, of late, caused such fears that statutes 
are being passed giving the power to the 
regulating body to compel the making of a 
joint rate. This power was given to the 
English Railway and Canal Commission in 
1888, and to the Interstate Commerce Com- 
mission in 1906. The federal legislation had 
been foreshadowed, as usually has happened, 
by some legislation in the various states, 
Sanate and Texas for example. It will 
be noticed that the Commission by these 
statutes is to judge as to whether public con- 
venience requires the additional through routes 
asked. The shipper, therefore, now as before 
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has no rights in the matter until the through 
rate has been duly established; then, of course, 
he may demand it, as a Texas case holds. The 

uestion has been raised as to whether such 
statutes are constitutional; but in view of the 
modern notion of obligatory connection for 

roper service for all concerned, there seems 
to be little doubt.” 

“The Story of the Wonderful Watermelon 
Patch, III.’"’ By Charles Edward Russell. 
Hampton's, v. 22, p. 818 (June). 

Dealing with the financial methods em- 
ployed by James J. Hill and those associated 
vith him in the management of the Great 
Northern and Northern Pacific. The recent 
Spokane case before the Interstate Commerce 
Commission, and the arguments of Brooks 
Adams and other counsel in favor of Spokane 
and against the railroads, receive much atten- 
tion. 

See Railroads. 

Labor and Wages. ‘‘The Sliding Scale of 
Wages in the Cotton Industry.”” By Jonathan 
Thayer Lincoln. Quarterly Journal of Eco. 
nomics, v. 23, p. 450 (May). 

“Because Fall River [Mass.], is the largest 
centre of the cotton industry in America, 
that city has long held an unenviable reputa- 
tion for strikes and every other form of indus- 
trial unrest. 

“The plan for a sliding scale of wages, first 
tried and found wanting, but afterwards per- 
fected, is still in force and meeting with the 
approval of both parties to the agree- 
ment... . The plan has brought vividly to 
the attention of both the manufacturers and 
the operatives a realization of their common 
interests, and has revived, in a measure, that 
sense of partnership between the man who 
buys labor and the man who sells it which 
once existed in the earlier stages of our indus- 
trial development.” 

See Injunctions. 


Legal Education. 
Maxim.” By W. T. Hughes. 
Review 87 (June). 

“Numberless decisions of courts show that 
both bench and bar are groping in the dark. 
Attempting to teach the law by erroneous 
definitions and in disregard of the maxims of 
old has made of jurisprudence in American 
states a jargon, and practically at least fifty 
tribes, each following its own wild orgies, in 
clamorous acclaim for its own ghost-dance 
to exalt above the greatness of antiquity the 
ever-questionable output of ‘native sons’, and 
of literature that has been characterized as 
the product of book-factories.”’ 


Legal Ethics. ‘‘Legal Ethics.” By Chief 
Justice James F. Ailshie. Lawyer & Banker, 
v. 2, p. 7 (June). 


“There is no reason why a lawyer should 
not acquire wealth, as well as another, if he 
does it honestly and legitimately; but as his 
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temptations, in the way of opportunity, are 
reater than others, so are his obligations to 
eep strictly within the lines of probity and 
integrity. And that in so doing he is adopt- 
ing the course best calculated to insure success, 
all experience verifies.” 


Legal History. ‘‘The Genesis of Roman 
Law in America.” By William Bennett 
Munro. 22 Harvard Law Review 579 (June). 


A scholarly article in which the modern 
application of the Roman law to be found in 
the civil jurisprudence of the Province of 
Quebec is keenly analyzed from a historical 
standpoint. 


Legislative Procedure. ‘‘Defective Methods 
of Legislation.”’ By Ernest Bruncken. Ameri- 
can Political Science Review, v. 3, p. 167 (May). 


“This almost entire absence of machinery 
to promote discussion and detailed considera- 
tion of bills is, in my opinion, the principal 
cause of the poor quality, as well as the excess- 
ive number of American statutes. The wonder 
is, not that the result of these methods is so 
bad, but that it is not worse. ... The lack 
of thorough discussion, which characterizes 
the drafting of bills and their committee 
stage, also follows them on the floor of the 
house. A vast majority are not the subject 
of debate at all; not a few, however, are 
amended, and rarely are these amendments 
given any intelligent consideration by any 
member except the one proposing it... . 

“Turning now to the possible remedies for 
these evils, I would suggest three feasible 
reforms, which I believe would go far towards 
improvement. The first is to give very much 
greater facilities for thorough discussion of all 
measures coming before the legislature. The 
next is some device for the establishment of 
legitimate leadership within the legislature 
itself; and the third is provision for expert 
workmanship in the preparation of bills.” 

On the subject of the third of these reforms, 
probably that which would be deemed by 
readers of the Green Bag the most important, 
this writer refers to the legislative reference 
bureau which has recognized and to some 
extent supplied the need of more careful 
draftsmanship in several states, and adds:— 

“The work of the bureau, both in drafting 
bills and the gathering and collating of infor- 
mation, falls in admirably with the proposi- 
tion of dividing the legislative session into 
one for the introduction and one for the dis- 
posal of bills. For during the recess the 
bureau will have time to re-draft crudely 
drawn bills, as well as collect data for dis- 
cussing them.” 

“The Speaker of the House of Representa- 
tives.” By Asher C. Hinds. American Po- 
litical Science Review, v. 3, p. 155 (May). 

“One familiar with the procedure of the 
House for the last fifteen years cannot be 
otherwise than surprised at the confidence of 
the assertions that the House has ceased to be 
a deliberative body or an efficient legislating 
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body. Those who know well its practice will 
rather believe that no other legislature of its 
size, as to ee and quorum, has a 
system equaling it in fairness, liberality and 
efficiency. On the great questions of revenue 
and appropriations, which are the first ques- 
tions among all free peoples, its system is 
famous for the unrivaled manner in which it 
concentrates searching and intelligent de- 
liberation on every item, without discrimina- 
tion between members as to party or length 
of service. And its more formal debates are 
regulated with equal liberality and fairness. 
The statement that no member speaks with- 
out securing prior consent of the Speaker has 
hardly a shred of truth by which to hang. 
The Rd eaker recognizes for debate, it is true, 
and rei is no appeal from his recognition 
because the House cannot afford time for such 
a process; but the Speaker recognizes, in the 
great majority of instances, not arbitrarily, 
but according to certain usages which have 
the force of rules. And these usages secure 
recognitions to those members who, by the 
arrangement of committees and business, are 
presumably best informed on the subject, 
for and against the pending a. Of 
course every egotist in the House may not 
intrude himself into the first place in every 
debate.” 


Literature. 
Coke.’’ By John Marshall Gest. 
Law Journal 504 (May). 


“‘He was the oracle and ornament of the 
common law; a lawyer of prodigious learning, 
untiring industry and singular acumen, with 
an accurate knowledge of human nature. He 
was a judge of perfect purity, a patriotic and 
independent statesman and a man of upright 
life; and, to bring us to the subject of this 
paper, his writings have had more influence 
upon the law than those of any other law 
writer—certainly in England—who ever lived. 
And yet there are some who, while admitting 
his learning, would deny every other claim 
just made for him. It is indeed hard to 
estimate correctly even after three centuries, 
those mighty men who then occupied the 
centre of the stage. Everyone who reads the 
fascinating Elizabethan story becomes insen- 
sibly a Baconian or a Cokian, a partisan of 
one or the other of those wonderful men.”’ 


See Evidence. 


“The Writings of Sir Edward 
18 Yale 


Medical Jurisprudence. 


Mines. ‘Placer Mining Law in Alaska.” 
By Thomas R. Shepard. 18 Yale Law 
Journal 533 (May). 


“To the lack of statutory regulation of the 
subject-matter is largely due, as we shall see, 
the excessive litigation over titles to mining 
claims, which has made the uncertainty of 
Alaskan investments a reproach and has 
ones as a serious drag upon the energy 
of its mining enterprise. Hence, this discus- 
sion of the subject must inevitably take on, 
to some extent, the aspect of a criticism of the 
non-action of Congress.”’ 
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Poverty. ‘The Abolition of Poverty.” By 
Prof. J. Laurence Laughlin. Scribner's, v. 45, 
p. 752 (June). 

“If we are able to reach a steadily increas. 
ing number of the willing Papen by means of 
our economic methods and are able to get 
them moving towards permanent self-main- 
tenance, we shall have done all that js 
humanly possible.” 

“The Causes of Unemployment.” 
Stanley Jevons. 
p- 548 (May). 

“At present we spend about fifteen and a 
half millions sterling per annum on education, 
and sixty millions on the army and navy. We 
may perhaps rest satisfied when we have come 
to spend altogether on education as much 
as we now spend upon defense.” 


Practice. ‘‘The Law as a Profession for 
Women.” By G. Flos. Greig. 6 Common- 
wealth Law Review (of Australia) 145 (Mar- 
Apr.). 

The writer is the first woman barrister and 
solicitor to practise in the courts of Australia, 
“Are women capable of performing legal 
work?” she asks. ‘‘Well, why not? Person- 
ally I have never heard one rational reason 
against it, though I have listened to heaps of 
twaddle.” 


Probation. ‘“‘A Court That Prevents Crimi- 
nals.’”’ By Judge McKenzie Cleland. World's 
Work, v. 18, p. 11689 (June). 

“I believe the only way to deal with acci- 
dental offenders, whether juvenile or adult, is 
to place them on probation during good be- 
havior, upon their promise to obey the law 
and provide for their families—suspending 
over them meantime the maximum penalty 
of the law, and requiring them to serve it out 
on their failure to make good. During a 
period of thirteen months, I released on these 
conditions nearly 1,300 men and women, of 
whom more than 1,100, or ninety-two per cent 
became law-abiding and industrious citizens. 
While on probation, they were required to 
report to me at night sessions of the court 
held once a fortnight, and about 400 business 
men assisted as volunteer parole officers in 
helping them to reform. This plan received 
strong support from the police department, 
which declared that it had reduced crime in 
the district fifty per cent.”’ 


Procedure. ‘Oral Instructions to Juries.” 
Editorial by R. P. [Roscoe Pound] in 4 IIli- 
nois Law Review 140 (June). Referring toa 
communication written by Andrew R. Sheriff 
of Chicago, in the same issue (p. 144), in 
favor of written instructions to juries, an 
opinion is editorially expressed tending to 
sustain Mr. Gilbert’s bill before the Illinois 
Legislature providing for an oral charge. 


“The grounds on which written instruc- 
tions are advocated today are (1) that written 
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instructions are more accurate expositions of 
the law, and (2) that the average judge cannot 
give an oral charge. 

“With reference to the first proposition it 
may be observed that written instructions 
lose in effectiveness what they gain in tech- 
nical accuracy. They are no real guide. 
Jurors are mostly men who get impressions 
through the ear and not through the eye. 
They are not in the habit of critical study of 
books and papers... . 

“With respect to the second point, we may 
note, in the first place, that trial judges do in 
fact charge orally in many jurisdictions to the 
satisfaction of all.” 


“Statutory Appeal in Illinois.’”” By Dean 
Oliver A. Harker. 4 Jillinois Law Review 81 


(June). 

“The conclusions reached by the Appellate 
Court on questions of fact in certain classes of 
cases are never disturbed by the Supreme 
Court; in other cases but rarely disturbed. 
In the great majority of them an affirmance 
in the Appellate Court:is followed by an af- 
firmance in the Supreme Court, even where 
the mooted questions are ones of law. Would 
it not be wise to so change the law as to make 
appeals to the Appellate Court final except in 
those cases which may be certified to the 
Supreme Court because they involve im- 
portant questions of law?”’ 


“Receiverships and Injunctions.”” By Prof. 
John P. Hoyt. Lawyer and Banker, v. 2, 
p. 24 (June). 

Referring to the elementary rule that “‘the 
rights of no one shall be interfered with with- 
out his having had his day in court,” this 
writer declares that— 

“Courts should not attempt to save time 
by a superficial examination of ex parte 
applications. If the business to be transacted 
requires extreme diligence let time be econ- 
omized in the trial of cases when both parties 
are present and can be heard. If Courts of 
Equity will act as above suggested in the 
granting of restraining orders and injunctions, 
and will refuse to appoint receivers without 
notice, except when it is made clearly to 
appear that irreparable injury will be suf- 
fered if the appointment is delayed until 
notice can be given, and that such injury 
cannot be prevented by a restraining order, 
little reason for criticism will remain.” 


See Evidence. 


Race Distinctions. ‘‘The Separation of 
the Races in Public Conveyances.’”’ By 
Gilbert Thomas Stephenson. Political 
Science Review, v. 3, p. 180 (May). 

Afcomprehensive monograph, dealing with 
the origin of ‘‘Jim Crow”’ laws, and treating of 
the federal civil rights bill of 1875 and 
state legislation growing out of it, describing 
Tace legislation of the states in three di- 
visions, the separation of the races (1) in 
steamboats, (2) in railway cars, and (3) in 
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street cars. The last of these is at present 
the field of most active legislation. 


The following is an interesting and per- 
haps to some extent valuable document on 
the negro problem :— 

‘The Unknowable Negro.’ By Judge Harris 
Dickson. Hampton's, v. 22, p. 729 (June). 

“Our first problem here in America is to 
develop the negro into a’ self-sustaining, 
wealth-producing, law-abiding member of 
society. . . A levee camp beside the Miss- 
issippi river will completely disorganize the 
labor of neighboring plantations. The con- 
tractor cannot get labor, unless he provides 
whisky and cocaine in plenty.”’ 


Railroads. ‘‘The Minnesota Railway Val- 
uation.” By G. O. Virtue. Quarterly Jour- 
nal of Economics, v. 23, p. 542 (May). 


‘Already the valuation made by the Com- 
mission [of the state] has become of the 
greatest importance in the cases now pending 
in the federal Court. The Legislature of 
1907 enacted a two-cent fare law and a com- 
modity rate law, both of which, it was ‘under- 
stood’ at the time, the railways would accept 
without a contest. These laws have, how- 
ever, been attacked, as well as the mer- 
chandise rates put into force by the Com- 
mission in the fall of 1906.” 


Socialism. ‘Private Property and Per- 
sonal Liberty in the Socialist State.’’ By 
John Spargo. North American Review, v. 
189, p. 844 (June). 


“Could anything be more grotesque than 
the application of the word Individualism 
to the Rooseveltian policies? ... If So- 
cialism represents one side of the issue fought 
out in our national politics last year, the other 
side is not Individualism, but Capitalism with 
its privileges, its invasions of personal liberty, 
its artificial inequalities and its economic ser- 
vitude of class to class.” 

“Socialism and the Class War.”’ By John 
Martin. Quarterly Journal of Economics, v. 
23, p. 512 (May). 

‘‘American society is divided not into two 
classes, but into scores of classes,—divided 
by economic interest, sentiment, temper- 
ament, training. America is not a 
country; it is a continent. No more can 
uniform lines of political action be laid down 
than they could for England, France, Spain, 
Italy, and Russia. It is a misguiding 
assumption that we are divided, here in 
America, into goats and sheep, with the sheep 
on the right hand of Karl Marx, and the goats 
on the left.” 

“The Socialism of G. Lowes Dickinson.” 
By Paul Elmer More. Atlantic Monthly, v. 
103, p. 845 (June). 

‘‘With the true socialist Mr. Dickinson has 
only one thing in common,—the feeling of 
supreme discontent.” 
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Statute of Frauds. ‘A New and Old 
Reading on the Fourth Section of the Statute 
of Frauds.’’ By Crawford D. Hening. 57 
Univ. of Pa. Law Review, 611 (June). 

“No action shall be brought upon any 
special promise to answer for the debt, de- 
fault, or miscarriage of another person,” 
really signifies, in the light of history, this 
writer contends, that no action shall be 
brought upon a parol assumpsit or special 
promise dependent upon consideration, but 
the statute left untouched parol debts, and 
also parol accountabilities dependent upon 
bailment. This distinction, he further con- 
tends, should be observed today for the 
effective suppression of perjury. 


Status. See Aliens, Conflict of Laws, 
Race Distinctions. 


Wills and Administration. ‘‘Powers of 
Executor before Probate of Will and Issuance 
of Letters.”” 17 Bench & Bar 59 (May). 

Showing to what extent the common law 
tule has been modified by statute in various 
states, particularly in New York. 


Miscellaneous Articles of Interest to the 
Legal Profession 


British Empire. ‘‘The Canadian Emigra- 
tion Problem.” By J. Hall Richardson. 
Fortnightly, v. 85, p. 948 (May). 

“Should this importation of American 
stock (and dollars) continue, simultaneously 
with the immigration of the Scandinavians, 
Gallicians, and others from foreign lands, it 
is not difficult to predict the period when 
Canada will be no longer predominantly 
British in blood origin. If that time should 
come, what kinship bonds of sympathy will 
exist to maintain the Dominion as part of the 
Empire?” 

Biography. ‘John Hay: The Making of 
a Great Diplomat.’’ By Charles W. Moores. 
Putnam's, v. 6, p. 297 (June). 

“His diplomatic career is extraordinary, 
and the triumphs he won by his clear vision, 
his tact, and his patience, and his under- 
standing of the temper of the nations, have 
never been equaled.” 
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“Mr. Wickersham and His New Job.” 
Current Literature, v. 46, p. 615 (June). 

A vivid character sketch. 

Cleveland. ‘‘Cleveland and the Insurance 
Crisis." By George F. Parker. McClure’s, 
v. 33, p. 184 (June). 


Dickinson. ‘‘The New Secretary of War.” 
By Elbert F. Baldwin. Outlook, v. 92, p.167 
(May 22). 

Ewell. “Dr. Marshall D. Ewell.” By 
David L. Toole. Lawyer and Banker, v. 2, p. 
46 (June). 

Eugenics. ‘Eugenics.” By W. I. Thomas: 


American Magazine, v. 68, p. 190 (June). 

“In a profound sense all races are selected 
stock, very rigorously selected in the struggle 
for existence. .. . The mind may remain 
ignorant and the body underfed for centuries, 
and yet come to their own finally with proper 
education and feeding. And it is fortunate 
that, like Job, they can wait until their 


change cometh—until institutions become 
as truly democratic as the mind itself.” 
Machine Politics. ‘“‘Tammany’s Control 


of New York by Professional Criminals.” 
By George Kibbe Turner. McClure’s, v. 33, 
p. 117 (June). 

“The professional criminals and politicians, 
whose whole careers are concerned in the 
control of the city, will make the most des- 
perate fight of their lives to carry New York 
this fall.” 


Stock Speculation. ‘‘The Tricks of the 
Wall Street Game.’”’ By Frederick Upham 
Adams. Everybody's, v. 20, p. 804 (June). 

“A real stock boom, with the public crazy 
to purchase any form of security at dictated 
prices, is worth from $100,000,000 to $500,- 
000,000 to the Wall Street powers that prey. 
Why not bait a hook occasionally with a 
mere million? The suckers will begin to bite 
again sooner or later.” 

“The New York Stock Exchange.’”’ By 
W. Martin Swift. Outlook, v. 92, p. 128 
(May 15). 

Dealing with the harmful results of its 
policy of privacy. 
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THREE WORKS ON INTERNATIONAL 
LAW 


International Law. By John Westlake, K.C., 
LL.D., Whewell Professor of International Law 
in the University of Cambridge. Part 1, Peace, 
1904; Part 2, War, 1907. Cambridge University 
Press. Pp. 352, 331; indices. (9s. per v.) 


The Law of War Between Belligerents; a History 
and Commentary. By Percy ordwell, Ph.D:, 
LL.B., Professor of Cobatianttanal Law in the Uni- 
versity of Missouri. Callaghan & Co., Chicago. 
Pp. xxiv, 351 + index 20. ($3.50 net.) 


The Elements of International Law, with an 
Account of its Origin, Sources, and Historical De- 
velopment. By George B. Davis, Judge-Advocate- 
General, United States Army, and Delegate Pleni- 
potentiary to the Geneva Conference of 1906 and 
to the Second Peace Conference at The Hague, 
1907. 3d revised and enlarged edition, 1908. 
Harper & Brothers, New York. Pp. xxx, 501+ 
appendices 139 + index 31. ($3.) 

ROFESSOR WESTLAKE’S short work 
on international law is intended primar- 

ily to give students and the general public 
a knowledge of the most important topics. 
The first volume, dealing with ‘‘Peace,’”’ was 
published in 1904, and the second, dealing 
with ‘War,’ in 1907. This scholar’s reputa- 
tion rests not simply upon his learning but 
upon a faculty of independent analysis which 
elicits warm admiration, and a literary style 
distinguished for logical cogency and lucidity. 

The general principles of international law, 
including the nature of such law, its sanction, 
greater and lesser territorial rights, leading 
tules of private international law, the nature 
of war and its laws, and the duties of neutrals, 
are subjects upon which Professor Westlake 
throws much light. The results of the Second 
Peace Conference, though not incorporated 
in the treatment of special subjects, are stated 
ina supplementary chapter, so that the work 
is to be commended as fairly up-to-date apart 
from other conspicuous merits. 

Professor Westlake believes in broadening 
the field of international arbitration so that 
gradually differences arising from questions 
of national policy or honor may gradually 
come more and more to be included in it, but 
in spite of this attitude he is somewhat too 
conservative. The reluctance of nations to 
submit every possible difference to arbitra- 
tion under all circumstances is due not so 
much to national pride and independence as 
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to the uncertainty of international law and 
the absence of an independent tribunal of 
acknowledged authority. Nations are not 
opposed to arbitration because they do not 
respect the law, but because of uncertainty and 
disagreement as to what the lawis. Gradually 
the content of substantive international law 
should be extended by such agreements among 
the powers as the Declaration of Paris adopted 
in 1856, and the Declaration of London 
adopted this year, which bids fair to become 
an equally important landmark. As the con- 
ventions of this international law spread 
themselves over a steadily increasing subject- 
matter, enforced by the sanction of practical 
unanimity of opinion, they will provide an 
international tribunal with definite rules of 
growing comprehensiveness and utility to 
apply to the solution of all international 
disputes. There will ultimately be no occa- 
sion for excepting even the slightest portion 
of ‘‘questions of politics and honor, questions 
affecting independence in the large and true 
meaning of the term,” to use Professor West- 
lake’s words, from compulsory arbitration. 
The Anglo-Saxon countries are not the only 
ones imbued with a profound natural respect 
for the law. Wu Ting-fang, the Chinese 
minister, speaking at the Chicago Peace Con- 
gress last May, said : “If general disarmament 
should be proposed, you will not find China 
indisposed to accept it. We believe that 
right makes right, and not might makes 
right, and I am sanguine enough to believe 
that the whole world is coming around to 
adopt that view.’’ Respect for international 
justice is shared by the whole civilized world, 
and the problem of the future is rather to 
define the law than to cultivate respect for it. 

The reservation in the Anglo-French treaty, 
whose form has been copied in our own 
treaties and most others, has proved of incal- 
culable mischief, as Mr. Edwin D. Mead of 
Boston has pointed out. This treaty ex- 
cepted from its provisions for arbitration 
what it chose to call questions of ‘‘honor’’ 
and ‘‘vitalinterest.”” It may be that Austria- 
Hungary has “‘a vital interest’’ in Bosnia and 
Herzogovina, that Japan has ‘‘a vital inter- 
est’”’ in Korea, and that the United States 
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has ‘‘a vital interest,’’ under its applications 
of the Monroe doctrine, in South American 
states. If so, it is the problem of inter- 
national law to define a legitimate ‘‘vital 
interest”’ as distinguished from one wholly 
improper, instead of leaving to each nation 
full liberty to sit in judgment on the propriety 
of its own acts and acquit itself of guilt when- 
ever, in the protection of ‘‘vital interest,”’ it 
may overstep the bounds of international 
justice. 

We have seen that Professor Westlake is 
not an uncompromising advocate of inter- 
national arbitration, being properly classed 
with those who desire conditional arbitration, 
notwithstanding the fact that he would 
gradually broaden the sphere of conditional 
arbitration. Professor Bordwell of the Uni- 
versity of Missouri is likewise a writer of mili- 
tarist tendencies—tendencies somewhat more 
pronounced, as appears from his approval of 
Sherman’s march of devastation and of the 
confiscation of cargoes. 

Professor Bordwell’s work is addressed to 
much the same sort of audience as Professor 
Westlake’s; attempting a treatment of general 
topics rather than a comprehensive scientific 
treatise. Professor Bordwell confines his at- 
tention to the laws of war between the bel- 
ligerents and treats war on land with greater 
fullness than war on the sea, as the Prize Law 
Conference was impending when his book was 
written. He thus chooses a much more re- 
stricted field than that of Professor West- 
lake’s second volume, but hopes in future to 
supplement his work by second and third 
volumes dealing with neutrality and arbitra- 
tion. If this aim is fulfilled, the result will be 
an introductory treatise marked by lucidity 
both of thought and of statement. The 
author acknowledges his indebtedness to Pro- 
fessor Westlake, particularly with respect to 
the latter’s clear analysis of modern law and 
his comments on the Second Peace Conference. 
He sets forth and criticizes the results of this 
Conference and of the Geneva Convention. 

By dividing his subject into two parts, the 
first a history of the practice and law of 
war, the second a commentary on war prac- 
tice annotated with reference to the Hague 
conventions, the author has chosen a dramatic 
form in which to cast his subject-matter, and 
the non-technical character of a large portion 
of the text will help to make it read with 
enjoyment by many readers possessing no 
technical knowledge. 
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The standard text by Judge-Advocate Gen. 
eral Davis covering the entire subject, and 
including the results of the Second Peace 
Conference, is exceedingly useful. Its third 
edition, thoroughly revised to date, includes 
the results of the Second Peace Conference, 
and the book contains in an appendix the 
more important recent documents. General 
Davis, like Professor Bordwell, approaches 
his subject from the practical rather than the 
scientific point of view, but his method is one 
of accurate analysis and skillful presentation, 
and his treatise in its latest form covers with 
vast thoroughness the leading principles, 
while compendious citations and bibliopraphi- 
cal notes add to its utility as a work of 
reference. 

The diversity of treatment to be found in 
these works is well illustrated in their way of 
dealing with such a topic as Blockade. One 
desiring to understand the topic thoroughly 
would do best to turn to the chapter in Pro- 
fessor Westlake’s second volume, to which 
the indebtedness of Professor Bordwell and 
General Davis is apparent, but the reliable 
summary of the law of blockade given by 
General Davis is perhaps more serviceable 
for purposes of reference. But these chapters 
will have to be rewritten on account of the 
great progress made in the needed codifica- 
tion of international law by means of the 
Declaration of London, in which ten of the 
leading powers joined last February. This 
document goes a long way toward surround- 
ing the world’s commerce with additional 
safeguards and immunities, and toward re- 
stricting the baleful consequences of war to 
the actual combatants in accordance with 
justice. While it has been denounced by 
jingoes (see for example article in Nineteenth 
Century, May, 1909, p. 744) as interfering too 
much with the rights of belligerents, it will 
doubtless be greeted by the better judgment 
of mankind as a step toward higher civiliza- 
tion. The law of blockade has now been 
simplified by the agreement reached with 
regard to the doctrine of notice. According 
to the Continental view, an actual notice to 
each incoming ship was essential to the con- 
demnation of the particular ship committing 
breach of the blockade. The French rule, 
which has also been accepted by Italy, has 
been, as Pillet states it: “La pratique maritime 
commune exige, pour la validité de la saiste, 
qu'elle ait été précédée d’une notification speciale 
au navire qui en est l'objet.’’ It was this rule 





Reviews of Books 


that the delegates from France consented to 
give up in favor of the Anglo-American doc- 
trine of notice, according to which such notice 
is inferred from the general notoriety of the 
blockade, if it has been notified by the gov- 
ernment diplomatically. The London Con- 
ference came to the agreement that notice 
through diplomatic channels is sufficient, 
implying that notice to the commander of the 
ship is unnecessary. If the reactionary atti- 
tude of the minority, rather than the pro- 
gressive temper that prevailed, had controlled 
the action of the Conference, a growing 
uniformity of the law of blockade in harmony 
with British traditions would have had to be 
sacrificed, together with that respect for the 
rights of neutral commerce which the Con- 
ference, acting in many instances contrary 
to British precedent, sought successfully to 
encourage. 

The action of the London Conference, with 
reference to contraband, was not in line with 
Professor Westlake’s views, who would abolish 
contraband altogether wherever possible by 
means of conventions to that effect between 
powers engaged in war. The entire exemp- 
tion of the goods of a neutral from seizure, 
whether they be designed to aid the enemy 
in warfare or not, would seem to be in har- 
mony with the customs of an advanced civi- 
lization. There is no logic in allowing the 
capture of contraband and forbidding the 
capture of the persons engaged in carrying it; 
neutral goods have morally the same rights 
as neutral citizens. The Conference might 
well have abolished conditional contraband, 
in line with the American proposal offered by 
Admiral Sperry at the Second Peace Confer- 
ence, if unwilling to abolish absolute contra- 
band, but did not do this. The idea of a free 
list of articles immune from capture under all 
circumstances is somewhat pernicious, as the 
legitimate purpose of a contraband agreement 
is to restrict the contraband articles rather 
than to define the free articles. It will 
be admitted, however, that just as the next 
best thing to the abolition of absolute 
contraband would have been that of con- 
ditional contraband, so the next best thing 
to complete abolition of the doctrine of 
continuous voyage, with reference to con- 
traband, is the exception of conditional con- 
traband from its application, which the 
Conference wisely decided upon, limiting its 
application to absolute contraband. 
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Enough has been said, perhaps, about the 
action of the London Conference to suggest 
that the point of view of international juris- 
prudence may gradually be shifting from 
the militarist to the juridical position, and 
that future writers on international law may 
be called upon to lay greater stress on uni- 
formity and system and to devote less space 
in their pages to anomalous rules and irra- 
tional and irregular doctrines which furnish a 
convenient pretext but no proper justification 
for acts of war. Professor Bordwell wisely 
rejects the German doctrine of necessity as 
an overruling factor in war, but that is by no 
means the only doctrine that must be given 
up, and we can perhaps look to these writers 
for progressive modification of some of their 
views is subsequent editions. 


BOOKS RECEIVED 
Receipt of the following new books, which 
will be reviewed later, is acknowledged :— 


Human Nature in Politics. By Graham Wallas. 
Houghton Mifflin Co., Boston and New York. 
Pp. xvi, 296+ index 6. ($1.50 net.) 


The Government of American Cities. By Horace 
E. Deming. G. P. Putnam’s Sons, New York and 
London. Pp. 304+ index 19. ($1.50 net.) 


Popular Government. Four essays. By _ Sir 
Henry Sumner Maine, F.R.S. Popular ed. John 
Murray, London. Pp. 254+ ,index 17. (2/6 net.) 


The Methods of Taxation compared with the 
Established Princi : of Justice. By David Mac- 
Gregor Means. odd, Mead & Co., New York 
Pp. 360+ appendices 20. ($2.50.) 


Report of the Thirty-First Annual Meeting of the 
American Bar Association. V. xxxiii, 1908. Ameri- 
can Bar Association, 215 N. Charles St., Baltimore, 
Md. Pp. 1107+ index 13. 


Tiffany’s Persons and Domestic Relations. 2d 
ed., revised by Roger W.Cooley. _ Hornbook series 
West Publishing Co., St. Paul, Minn. Pp. 551+ 
table of cases and index 105. ($3.75.) 


The Power of Eminent Domain. A treatise on 
the constitutional principles which affect the taking 
of property for public use. By Philip Nichols. 
Boston Book Co., Boston. Pp. 422+ table of 
cases and index 57. ($5 net.) 


The Law and Practice in Bankruptcy, under the 
National Bankruptcy Act of 1898. By William 
Miller Collier. 7th ed., revised and enlarged by 
Frank B. Gilbert of the Albany bar. Matthew 
Bender & Co., Albany. Pp. Ixvii, 854+ 455 (Gen- 
eral Orders, Forms, Statutes, etc., and index). 
($7.50.) 


The Law of Unfair Business Competition, includ- 
ing chapters on trade secrets and confidential busi- 
ness relations; unfair interference with contracts; 
libel and slander of articles of merchandise, trade 
names, and business credit and reputation. By 
Harry D. Nims of the New York bar. Baker, 
Voorhis & Co., New York. Pp. xlvi, 516, index 
and table of cases 65. ($6.50 net.) 








Bankruptcy. Common Law Assignment a 
Preference—Debts so Discharged are Unpaid 
Claims. U.S. 


An important decision was handed down 
at Boston May 29 by Judge Dodge of the 
United States District Court, who sustained 
Referee Olmstead of the Bankruptcy Court 
in his contention that debts paid off and dis- 
charged under a common law assignment 
must be added to the claims as unpaid when 
the assignor is petitioned into bankruptcy. 
The Court, in adjudicating Abram Jacobson 
a bankrupt, took the view that under such 
circumstances the whole common law as- 
signment is a preference. Such an assign- 
ment was held to be a constructive fraud 
upon the Bankruptcy Act. It attempts 
to hinder and evade the workings of the fed- 
eral courts and has a tendency to deprive 
them of their jurisdiction over bankrupt 
estates. The Court ruled that all debts pref- 
erentially paid may be proved in bankruptcy 
after adjudication of the debtor. The peti- 
tioning creditors are entitled to a distribution 
of the property without regard to the assign- 
ment or to any distribution under it by the 
voluntary assignee. 


Commutation of Sentence. Death Pen- 
alty and Life Imprisonment—Degrees of Pun- 
ishment. ". 2. 

The Appellate Division of the Supreme 
Court of New York, second department, 
denied Albert T. Patrick’s application for a 
writ of habeas corpus June 4, at Brooklyn, 
N. Y., the Court expressing its inability to 
find any force ‘‘in the contention that there 
cannot be a commutation of the punishment 
of death to that of life imprisonment, because 
commutation implies a less punishment, but 
life imprisonment is a greater punishment 
than death. The degree of punishment is 
not determined by the individual preference 
of a convict. ... It is the common judg- 
ment of man that to deprive the criminal of 





*Copies of the pamphlet Reporters containing 
full reports of any of these decisions which are 
cited in the National Reporter System may be 
secured from the West Publishing Company, St. 
Paul, Minnesota, at 25 cents each. In ordering, 


the title of the desired case should be given as well 
as the citation of volume and page of the Reporter 
in which it is printed. 
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his life is the greatest punishment known t0 
modern times.’’ Per Jenks, J., People vy. 
Frost, N. Y. L. J. June 9. 


Contempt. Sheriff's Conspiring with Mob 

to Lynch Prisoner Granted Stay of Execution. 
U.S. 

The United States Supreme Court ren- 
dered its final decision May 24 in Shipp’s 
case (see 203 U. S. 562), thus disposing of the 
question originally presented in 1906, when 
Sheriff J. F. Shipp of Hamilton County, Tenn., 
upon whom notice had been served by tele- 
graph of the Supreme Court’s order for a stay 
of execution, removed from the jail the usual 
guard, leaving only the night jailer in charge, 
and afterward, in the evening of that same 
day, a mob stormed the jail, got out John- 
son, the negro in whose behalf the habeas 
corpus proceedings had been set in motion, 
and hung and shot the culprit. The opinion 
of the Court, read by Chief Justice Fuller, 
reviewed the facts of the case, declaring that 
“Shipp not only made the work of the mob 
easy but in effect aided and abetted it.” 
Five other defendants were also found guilty 
of contempt of court. This decision set a 
new precedent, that of the Supreme Court 
proceeding on its own motion to punish for 
contempt under such circumstances as those 
of this case. Justices Peckham, White and 
McKenna, however, dissented, holding that 
there was no evidence that the sheriff partici- 
pated in any such conspiracy with the mob as 
charged. A spectacle unprecedented in the 
history of the Supreme Court, probably, 
occurred on June 1, when the defendants per- 
sonally appeared at the bar of the Court for 
sentence. It is believed to be the first time 
that august tribunal has ever undertaken 
to mete out grave punishment upon a de- 
fendant appearing in the Court’s own pres- 
ence. The Court postponed the passing of 
sentence to allow the prisoners to file petitions 
for a rehearing. Consequently the cases go 
over till next term. 

Contracts. Alteration on Typewriter—Pre- 
sumption of Validity Exists. Neb. 

Where a contract prepared by the use of a 
typewriter appears to have been changed 
after the first impression was made, it is held, 
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in Stromberg-Carlson Teleph. Mfg. Co. v. Bar- 
ber (Neb.) 116 N. W. 157,18 L.R.A. (N.S.) 680, 
that the presumption is that such change was 
made before execution and delivery. 


Contracts. Parol Stipulations Erroneously 
Admitted—Statute of Frauds. N. Y. 


In reversing the judgment in the case of 
Lossing v. Cushman June 1, the New York 
Court of Appeals held that in an action for 
the construction of a dwelling-house under 
a written contract and specifications calling 
for the completion of the house with cellar, 
wherein the plaintiff sought to excuse per- 
formance within the time specified by showing 
a change of plans increasing the amount of 
work, it is error to permit him to introduce 
parol evidence to show that, before the con- 
tract was signed, it was orally agreed between 
the parties that the cellar should extend 
under only a comparatively small portion of 
the building. His introduction of such evi- 
dence, said the Court, ‘‘violated the rule that 
parol evidence cannot be received to vary the 
terms of a written contract, which is pre- 
sumed to express the final agreement of the 
parties, regardless of what had previously 
been said upon the subject (Thomas v. Scutt, 
127 N. Y., 133, 187; House v. Walch, 144 N. 
Y., 418, 421; Murdock v. Gould, 193 N. Y., 
369.)” (Reported in N. Y. L. J., June 8.) 


Corporations. Powers of Directors—Lease 
Rendered Invalid by Failure to Perform Con- 
ditions. Mass. 


By a deed made in 1888, the Boston & 
Providence Railroad Company granted the 
Park Square railroad station property in 
Boston to the Old Colony Railroad Company 
and subsequently transferred it to the New 
York, New Haven & Hartford Railroad 
Company, which leased the Old Colony. D. 
M. Little et al., trustees, owners of stock in 
the Boston & Providence, sought to have the 
deed canceled, on the ground that the Old 
Colony had failed to perform the conditions 
imposed by the lease. The Supreme Judicial 
Court of Massachusetts, in deciding that the 
deed should not be canceled, said that the 
sale of unused land on Dartmouth street, 
after the Back Bay station was built, was not 
a violation of the lease.: It was proper for 
the Providence company to sell this unused 
property, with consent of all interested, and if 
this was proper for the corporation the di- 
Tectors might also do it as managing officers. 
There was nothing in the lease that limited 
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their power in this particular, and the lease 
could not be set aside as improperly executed 
and contrary to law. Not yet reported. 


Employer’s Liability. Master's Duty to In- 
spect Machinery Personally—Res Ipsa Loqut- 
tur Rule Inapplicable. No 

In Griffin v. Flank, decided by the Appel- 
late Division of the Supreme Court of New 
York County in May, the decision of the Court 
below in favor of the defendant employer 
was reversed, the Court holding that where 
an employee was injured and entitled to re- 
cover damages from her employer, it was the 
master’s duty to inspect the machinery, and 
he cannot delegate this duty so as to escape 
liability; the question of proper inspection 
should, then, have been submitted to the 
jury. (Byrne v. Eastman’s Co., 163 N. Y., 
401; McGuire v. Bell Tel. Co., 167 N. Y., 208). 
(Reported N. Y. L. J. June 8.) 


Evidence. Speed of Car—Objection Going 
Merely to Weight of Testimony. Ill. 

In Annie Fuhry v. Chicago City Railway 
Company, 239 Ill. adv. sheets p. 548, the 
Supreme Court of Illinois held that when a 
witness in a street car collision case testifies 
as to the rate of speed the rear car was run- 
ning, an objection to such testimony on the 
ground that he did not see the car until about 
an instant before the collision goes only to 
the credibility of his testimony and not to its 
competency, and is properly overruled. The 
fact that a witness has made former state- 
ments inconsistent with those made by him 
upon the trial affects the credibility of his 
testimony and not its competency, and is not 
ground for excluding such testimony. 


‘Guardianship. Court Will Set Aside Ap- 
pointment when Necessary for Good of the Child. 
Ind. 

The Supreme Court of Indiana, in Shoaj v. 
Livengood, just decided on appeal, holds that 
the welfare and interest of a child are para- 
mount in determining who is entitled to its 
custody as between two rival claimants, and 
the claim of a guardian is subordinate thereto. 
Consequently, where a boy of six years of age 
was living with his paternal grandparents who 
were able and willing to care for him as their 
own son, the child’s maternal great-grand- 
father, eighty years old, whose wife was dead, 
whose health was feeble, and who had no 
home except as he lived among his children, 
was not necessarily entitled to the custody 
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of such child by reason of having been ap- 
pointed its legal guardian. 


Illegitimate Children. May be Legitimized 
Without Mother’s Consent. Okla. 

The right of a father to legitimize his il- 
legitimate child without the consent and 
against the will of the mother is sustained in 
Allison v. Bryan (Okla.) 97 Pac. 282, 18 
L.R.A.(N.S.) 931. 


Interstate Commerce. Shipments of Intoxi- 
cants—State Cannot Control Interstate Con- 
signments. U.S. 


The Supreme Court of the United States 
rendered a decision May 24 in favor of the 
Adams Express Company. The company 
had received a shipment of liquor purchased 
at Nashville, Tenn., forwarded it through 
New Albany, Ind., and delivered it to the 
consignee at Bonnieville, Ky. A statute of 
Kentucky prohibits railroads from delivering 
liquor to known inebriates. The express 
company was prosecuted by the state of 
Kentucky, and the Hart County Court ad- 
judged the shipment not to be of an inter- 
state character. The express company then 
sued out a writ of error, and the United States 
Supreme Court, in a decision rendered by 
Justice Brewer, held that the federal govern- 
ment alone had the power to regulate inter- 
state liquor shipments. Justice Harlan dis- 
sented. 


Intoxicating Liquors. Municipal Ordi- 
nance—Municipal Offense Distinct from State 
Crime. Ga. 


The Georgia Court of Appeals upheld on 
May 18 section 1537 of the Atlanta city code, 
holding that Atlanta has the right to enact 
an ordinance subjecting to a fine not exceeding 
$500 all persons keeping spirituous, fermented, 
or malt liquors for unlawful sale. The head- 
note of the decision reads: ‘‘A municipality 
may, under its ordinances, punish the offense 
of keeping intoxicating liquors on hand for 
the purpose of illegal sale; and it makes no 
difference in a particular case that the keeping 
of the liquor for this purpose was at a place of 
business or other public place. The municipal 
offense is distinct and separate from the state 
crimes which may have been incidentally 
committed in connection with it.”’ 

See also Interstate Commerce, Women’s 
Rights. 


Marriage and Divorce. Decree Obtained by 
Perjured Testimony will not be Vacated. Mass. 


A decree of divorce secured through fraud 
practised on the Court cannot be vacated, is 
the ruling of the Supreme Judicial Court of 
Massachusetts in the case of Grace R. Zeitlin 
v. Adolph Zeitlin. The petitioner sought to 
have the decree vacated on the ground that 
the case for a divorce had been made out at 
the hearing by perjured testimony, knowingly 
procured by the libellant. Judge Fessenden, 
on being satisfied that fraud had been prac- 
tised on him, had vacated the decree. The 
Supreme Court reverses the decision of Judge 
Fessenden, and says: ‘It is against public 
policy to open cases on no other ground than 
this. In Greene v. Greene, 2 Gray 361, Chief 
Justice Shaw pointed out clearly the objections 
to setting aside a decree for divorce upon an 
application in subsequent proceedings. One 
of the facts to which he referred, namely, a 
marriage upon the faith of the decree and 
birth of a child of the marriage, exists in the 
present case.” 

Municipal Corporations. Duty as to Streets 
— Ordinary Travel Includes Bicycling. Il. 


A fifteen-year old boy rode a bicycle into 
a hole in a Chicago street and permanently 
injured his hip. The hole in the pavement 
was from ten to fifteen inches deep and full 
of water, and the lower court instructed the 
jury that ‘‘a city is not bound, under the law, 
to keep its streets absolutely safe, nor is it 
bound, under the law, to keep them in reason- 
ably safe condition. It is only bound to use 
reasonable care to keep its streets reasonably 
safe for ordinary travel thereon by persons 
using due care and caution for their safety.” 
The request of the defendant, the city of 
Chicago, for an instruction that ordinary 
travel did not include the riding of a bicycle, 
and that the jury would have to find for the 
defendant if convinced that the street was 
reasonably safe for ordinary travel, was 
refused. The Supreme Court of Illinois, in 
affirming the judgment, which was hostile 
to the city, upheld the instructions given by 
the lower court and ruled that riding a bicycle 
on a street is an ordinary mode of travel. 
“A highway in the country need not be of the 
same character as a street in a large city,” 
said the Court. ‘‘Just what degree of care 
the rider of a bicycle, the driver of a team or 
the chauffeur of an automobile must exercise 
must depend very largely upon the character 
of the road and the surroundings in each 
special case.’””’ Molway v. City of Chicago, 
Chicago Leg. News, May 29, p. 348. 
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Municipal Corporations. Power to Grant 

Public Franchises—Ministerial Officers. 
Mass. 

The Supreme Judicial Court of Massachu- 
setts on May 27 held invalid an order passed 
by the Boston Board of Aldermen, granting 
the Metropolitan Home Telephone Company 
the right to build, equip, and operate a con- 
duit system in Boston. The Court said the 
statutes of the state contemplated no such 
pre-emption of public ways as would enable a 
corporation to locate above and below all 
present and future streets in Boston. “The 
conception,’ said the Court, “of granting to 
any telephone or street railway company, or 
any other public service corporation at once, 
and in advance of its practical operation, the 
right to occupy all the streets of a munici- 
pality is repulsive to our theory of local and 
state supervisions and regulation in detail of 
construction in public ways by such corpora- 
tions. 

“The power is vested in selectmen and 
boards of alderrhen, not as representatives 
of the cities and towns, but as independent 
boards of public offices, who act in a judicial 
or quasi-judicial capacity respecting the 
subject-matter.” 

Municipal Corporations. Gas Rates— Power 
to Fix by Contract—‘' Reasonable Regula- 
tions.” Mich. 


A municipal corporation is held, in Boerth 
v. Detroit City Gas Co. 152 Mich. 654, 116 
N. W. 628, 18 L.R.A.(N.S.) 1197, to have 
authority to fix by contract the rates which 
shall be paid by its inhabitants for gas fur- 
nished by a public-supply corporation, under 
statutory authority to consent to the laying 
of the gas mains in its streets under such 
reasonable regulations as it may prescribe. 

See also Intoxicating Liquors, Sunday 
Observance, Unfair Trade, Women’s Rights. 


Perjury. See Marriage and Divorce. 


Riparian Rights. Ownership in Foreshore 
Limited by Public Rights—Colonial Grants 
are Conditional. Mass. 


The Supreme Court of Massachusetts, in 
Home for Aged Women v. Commonwealth, 
decided June 1, held that the establishment 
by the state of a dam in connection with the 
improvements in the Charles River Basin 
was a lawful exercise of the power of the 
Legislature for the improvement of navigation 
and other purposes. Another case arising 
from the same improvements in Charles 
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River was decided by the Court, at the same 
time, namely, Crocker v. Charles River Basin 
Commission. In rendering the latter decision 
the Court held that the extension of the 
boundaries of private ownership below high 
water mark, in the Colonial ordinance of 
1647, did not take away from the state the 
right to make a change for the improvement 
of navigation which would deprive the ripa- 
rian owner of access to the land below high 
water mark, but on the contrary, reserved 
that right. In the Colonial grant, ‘‘the 
rights of the public to have the benefit of the 
waters for navigation, fishing, and fowling 
were reserved.” Citing Commonwealth v. 
Alger, 7 Cush. 53, 89-91, the Court referred 
to the doctrine embodied in the statutes of 
the United States as well as in Massachusetts 
law, and applied the rule enunciated by Mr. 
Justice Gray in Boston v. Richardson, when 
he said: “Even a title in flats granted from 
the Colony or Commonwealth is subject, so 
long as they have not been built upon, to the 
authority of the Legislature, for the protection 
of the harbors and of the public right of 
navigation, to prohibit the taking of sand or 
gravel from the shore or the erection of 
wharves beyond certain lines.” 


Steamship Companies. Removal of Pas- 
senger Supposed to have Trachoma— Burden 
of Proof on the Company. Mass. 


Defendant’s exceptions were overruled by 
the full bench of the Supreme Judicial Court 
of Massachusetts May 25 in the suit of Mount- 
ford v. Cunard Steamship Co., Ltd. The 
plaintiff sued for damages for having been 
removed from the steamship Ivernia, on 
which she had secured passage from Liverpool 
to Boston, because the ship’s surgeon held 
the opinion that she was suffering from 
trachoma. Judge Sanderson, in the lower 
court, ruled that the burden was on the com- 
pany to show the justification which it had 
set up in defense to the suit. The Court 
holds that the ruling was correct, and the 
plaintiff was not obliged to show that she did 
not have the disease. 


Sunday Observance. Swunday-closing Law 

Invalid—Municipal Ordinance Abortive. 
MN. %. 

Supreme Court Justice Greenbaum on May 
27 dismissed the suits brought by the city 
of New York against the Alhambra Theatre 
Company and Hurtig & Seamon, and held 
invalid the ordinance forbidding performances 
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on Sundays except those of an educational or 
sacred character. The ordinance was de- 
clared ‘‘a futile and abortive effort and of no 
validity,” being a reiteration of the provis- 
ions of section 277 of the Penal Code, and 
violating section 44 of the charter and section 
728 of the Penal Code. 


Trademarks. Sale of Goods in 
Packages—Police Power. 


Original 
_. 2. 


In a case arising under section 364 of the 
New York Penal Code, known as the Trade- 
mark Law, the New York Court of Appeals 
decided May 20 that a barkeeper who sells or 
exposes for sale whisky which he has placed 
in a bottle containing a private trademark is 
guilty of a misdemeanor. The fact that the 
whisky was manufactured by the party 
whose trademark appeared on the bottle is no 
defense, for it is the purpose of the statute to 
prohibit the sale of goods represented to have 
been made by the owner of a trademark, 
except as contained in the original package 
and as put up by him. The statute in this 
respect violates no constitutional right of 
property, but is a reasonable exercise of the 
police power. ‘‘The enactment of statutes to 
prevent fraud is a proper exercise of the police 
power of the state, which is under the control 
of the Legislature. Legislation which 
interferes only to a reasonable extent with the 
enjoyment of property, in order to promote 
the general welfare, and which in fact tends to 
promote the general welfare, violates neither 


Constitution.” People v. Luhrs, N. Y. L. J. 
May 28. 

See also Unfair Trade. 

Unfair Trade. Rights of Municipal Cor- 


porations in Asking for Bids—Michigan Rule 
Adopted. Ore. 


The right of a city council to specify that 
any patented article shall be used in a street 
improvement, in asking for bids, was upheld 
by Judge Gantenbein in the circuit court at 
Portland, Oregon, May 10. The Court said: 
‘Judge Cooley stated a sound legal principle 
when he said that in all these cases there was 
and is in contemplation of law opportunity for 
competitive bidding. The license necessary 
for the third person may be secured either 
before or after the third person has submitted 
his bid. If such third person has failed to 


secure a license before he has submitted his 
bid, he then runs the risk of obtaining a 
license from the patentee. It is, however, 
apparent that his success or failure in obtain- 
ing a license does not as a matter of law pre- 
vent him from bidding, and competitive bid- 
ding is not destroyed by the fact of the ar. 
ticle being patented.” 


Wills and Administration. Expenses of 
Administration Not Chargeable to Residuary 
Estate. N.. ¥. 


Where a testator had bequeathed general 
legacies amounting to $127,000, leaving the 
remainder of his estate in trust for life tenants, 
specifying the amount as $173,000, and had 
then provided that in case the entire estate, 
as valued by his executors, amounted to less 
than $300,000 the general legacies should 
abate proportionately, it was found that, the 
expenses of administration and commissions 
amounting to $28,000, there was left only 
about $254,000 for distribution. On the 
question whether the commissions and ex- 
penses should be borne by the general lega- 
tees or be paid out of the remainder, the 
New York Court of Appeals held May 11, 
in Matter of Frankenheimer, N. Y. L. J. May 
21, that, in view of the provision for the 
abatement of the shares of general legatees 
and that the life tenants were the chief ob- 
jects of the testator’s bounty, the general 
rule that such expenses were chargeable to 
the residuary estate did not obtain and that 
in this case they should be charged to the 
general legacies. The estate being insuffi- 
cient to pay the general legacies in full, in- 
terest should not be allowed thereon, but the 
income earned by the estate during adminis- 
tration should be distributed pro rata be- 
tween general and residuary legatees. 


Women’s Rights. No Discrimination in 
Exclusion from Saloons—Municipal Ordi- 
nance Constitutional. Mich. 

A municipal ordinance prohibiting keepers 
of saloons from permitting women to be in 
or about their places of business, and from 
selling intoxicants to them, is held, in People 
v. Case, 153 Mich. 98, 116 N. W. 558, 18 L.R. 
A.(N.S.) 657, not to be an unconstitutional 
discrimination against women, or to deprive 
them of their equal rights, privileges and 
immunities. 
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THE LAW AS A SCIENCE 


N vacation time the lawyer who 
has worked hard all the year 
through, so hard, in fact, that he may 
have compared himself, like Dr. C. W. 
Eliot, to a factory operative, rejoices in 
the serene consciousness of a versatility 
that has been forgotten for many months, 
and suddenly wakens to the fact that he 
is, after all—or might so be described 
by a dispassionate observer,—a flower 
of American professional life, with a 
broad and kindly outlook on his fellow- 
men, and talents always ready for active 
service and sufficiently brilliant to 
achieve that golden reward far more to 
be desired than wealth, a life combining 
noble philanthropy and the cultivation 
of all that is finest, with efficacious lei- 
sure and unselfish luxury. Lolling in 
a hammock with the Sunday newspa- 
pers, he reads the illustrated articles 
n “Radium” and “Our Grinding Di- 
vorce Mills,’’ and resolves to consecrate 
his free moments during the coming 
year to the study of natural science and 
sociology. A stanza in a ten-cent mag- 
azine by one of those who deserve to be 
classed as our minimum rather than 
our minor poets awakens in his breast a 
slumbering thirst for Tennyson and 
Browning. A glimpse of an Italian 
laborer whom he would not have had 
time to see on his way to his office in the 
city stirs in him smouldering fires of 
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human sympathy, and begets a passion- 
ate longing to know more of the time of 
Mazzini and Cavour, and the hopes and 
fears of the Young Italy that they in- 
spired. Even so does the refreshed 
lawyer forget the tedious, contracting 
effects of his ill-paid vocation in the 
glorious freedom of natural impulses 
his vacation brings him, and even so he 
forgets his own personal limitations, 
after the fashion of those who are too 
liberally provided with the world’s 
goods and attentions. 

After all, what is there in the lawyer’s 
vocation distinctly dignified and worth 
while? Good answers to this question 
have frequently been given, and the 
profession of the law is by common 
consent one of honor and usefulness, but 
it is not our purpose to dwell upon the 
more banal aspects of the subject. The 
lawyer who is worthy of his profession 
and of his hire will cultivate upright- 
ness in the practice of his calling, he 
will endeavor to conduct himself as an 
instrument of justice and good order, 
and he will associate himself with sound 
public and social movements. But 
this is not all. He owes to his pro- 
fession and to himself something more, 
and that something is frequently over- 
looked by those who discuss the oppor- 
tunities and rewards of the lawyer’s 
career. 

The law, it must not be forgotten, is 
a science. As in the case of the science 
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of medicine, the general level which the 
science will attain, the extent to which 
it will advance or recede, depends not 
simply upon the ability of a scant mi- 
nority of trained specialists concentra- 
ting their energies on independent re- 
search, but in equal or possibly greater 
measure upon the intelligence and dil- 
igence of the general practitioner. Law- 
yers, like doctors, cannot afford simply 
to rely upon what is written down in the 
books; they must themselves become 
investigators and collaborators. The 
advancement of science was formerly 
the concern only of the few; now there 
is scarcely a single topic of current pop- 
ular discussion in any field which can be 
cleared up without recourse to the 
methods of science. The lawyer’s full 
social duty is not discharged until he 
has qualified himself to discuss with 
some degree of confidence and author- 
ity the leading topics of the hour which 
depend for their solution largely upon 
legal principles. 

Lawyers are very apt to fall into the 
perfunctory habit of treating the law 
as an isolated science, instead of re- 
garding it in its true light as a branch 
of political science and as closely inter- 
twined with ethics, economics, and 
social science in general. In conse- 
quence of this tendency the lawyer is 
too often a sceptic or a misguided rad- 
ical, and therefore an unfit leader of 
public opinion. A remark was recently 
made, by Professor Dicey we believe, 
that we have all become socialists, or 
something akin to that, already. Surely 
an accurate definition of socialism would 
show the indiscretion of such a state- 
ment. The decisions of the Supreme 
Court of the United States are frequently 
attacked, on the ground either that 
they are too radical or too reactionary, 
but if those lawyers who advance these 
exaggerated views were more firmly 


grounded in the principles of political 
and social science, there can be no 
doubt that their attitude would be one 
of greater moderation. A lawyer’s opin- 
ions on the fundamental problems of 
government and society are absolutely 
valueless if they are based only on a 
knowledge of the law. The lawyer to 
be truly worthy of his profession must 
familiarize himself with the important 
teachings of allied sciences. 

One of these fundamental problems 
is that of the relative rights of individ- 
uals in organized society, with respect 
to property, contract, and conditions 
of living and employment. Are the 
rights of all men, in these respects, 
equal or diverse? The answer is to be 
found not in a purely legal inquiry, for 
the field presented for investigation is 
much broader, and satisfactory results 
can be obtained only by an unprejudiced 
discussion of the subject-matter of 
several different sciences. 

In this scientific age, conscience, or a 
desire to see justice done to all men, 
should not make sceptics or socialists 
of us all, neither should it force us back 
upon the line of retreat of a bloodless, 
unsympathetic formalism. Rather let 
the lawyer endeavor to make the most 
of his profession as an agency of human 
progress, and strive always to discover 
the scientific defects of the law tuat 
require mending, and to lead his fellow 
men in the paths of a more enlightened 
civilization. 


THE BERTILLON SYSTEM 


RECENT bent of the French mind 

was illustrated in a Paris fad, that of 
dactylographie. A peculiarly French sense 
of humor was shown in introducing police 
methods into the drawing room, and initiating 
the vogue of finger print autograph albums, 
patterned after the Bertillon records of police 
courts for the identification of criminals. 
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A singular example of the Bertillon system 
is referred to in the London Globe, which 
speaks of the suspected author of a Lon- 
don burglary who was once arrested and 
declined to say whether he was innocent or 
guilty. 

“It’s your business,” he said to the police, 
“to establish my identity. I’ve been in jail 
before, and when I was last arrested, not so 
very long ago, I was submitted to all sorts of 
photographic operations, and an imprint of 
my thumbs was taken. It ought to be at 
Scotland Yard, with my real name. I haven’t 
got much confidence in your new-fangled 
systems for the identification of criminals, 
and I wish to put them to trial. I defy the 
police to discover my name, my surname, and 
antecedents. For the moment, and because 
you must have a name of some sort, I’m 
John Smith. You can find out the rest for 
yourselves.”’ 

The police, put on their mettle, determined 
not to be beaten. Three days later an in- 
spector entered the prisoner’s cell, and said: 

“You are not John Smith. You are Robert 
Mills, and you have three previous convic- 
tions against you. Here are the imprints 
of your fingers, taken eight years ago, and in 
every respect identical with those taken the 
other day, when you were arrested.” 

The accused examined with a magnifying 
glass the enlarged digital records presented to 
him, and verified their identity by comparing 
the various designs. Then he declared him- 
self satisfied with the success of the test to 
which he had subjected the ‘‘new-fangled”’ 
system. 


A STORY OF J. BROWN HOVEY 


HE Pickwick of the Missouri bar was J. 
Brown Hovey, whose ‘‘shingle”’ rattled in 
the winds of Independence, the seat of justice 
in Jackson county. In those days lawyers 
rode the circuit. Hovey’s nag, that was known 
for miles around, was of the species called 
among horsemen the flea-bitten type. 
Mounted on this steed, with his eyes magni- 
fied by gig-lamp spectacles, with his trousers 
tucked in red-top boots, and his saddle-bags 
bulging with law books, Hovey was a sight 
that would have focused the attention of 
Dickens. Lawyers in Hovey’s days rode 
miles to consult clients and witnesses. 
Hovey was bundle of nerves. He talked 
faster than a cyclone travels. On one occa- 
sion he rode forty miles to see one of his re- 
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tainers, for Hovey had learned of a new phase 
in the case that was the first on the next 
docket. Reaching his destination he dis- 
mounted, threw the reins over a gate post 
and rushed to the entrance of the house. A 
husky darky met him. In reply to Hovey’s 
question for the master the darky replied 
that no one but himself was at home, and that 
the master would not be back until the next 
day. 

“Tell your master when he returns that I 
called on important business connected with 
his case, and for him to see me as soon as 
possible,’’ said Hovey in a rapid manner which 
no arrangement of type could adequately de- 
scribe. 

‘Yes, suh, yes, suh,” replied the man at 
the door, who was shivering like a leaf in a 
gale. ‘And who is you, suh; who shall I tell 
massa you is, suh?”’ 

“Tell him,”’ exclaimed the lawyer in a rage, 
“that J. Brown Hovey, attorney at law, was 
here, you black scamp, do you hear?” 

Bang went the door, down to his mount 
strode Hovey, the tails of his coat fluttering 
in the wind. 

The master of the house returned soon 
after, before he was expected. On entering 
the house he found his servant on his knees 
weeping and wailing. In broken sentences 
he explained to his master:— 

“Oh, massa, yo’ time am sholy come, an’ 
I wanter ax yoo befo’ yoo done gwine, dat 
yoo maik me free.”’ 

After many threats and some promises the 
darky explained, ‘‘Well, massa, he was done 
heah, and he tole me for to tell yoo dat yoo 
wus to come to him, right off. Hi wus ridin’ 
a white hoss, and dat sholy mean def [death], 
and he done tole me dat Brown J. Hovey, 
de eternal Lord, was come for to see you.” 

“Get up, you kinky-headed son of a sea- 
cook,”’ roared the master, ‘‘and get me my 
dram. You come pretty nigh being a free 
nigger, only I happened to think that the 
Lord ain’t traveling on a white horse to round 
up his people, and he ain’t riding round under 
an alias, and especially the alias of that 
d d red-headed lawyer of mine.” 


” 


THE WITNESS’S AGE 


‘¢ WT is a hard matter to get a woman on the 

witness stand to state her age,” a 
Chicago judge remarked the other day, ‘‘but 
the young man who is our prosecuting attor- 
ney just now did it recently in a manner that 
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I call decidedly neat. The woman had evi- 
dently passed the springtime of life by some 
years, but was still making quite a bluff. 

“**What is your age?’ the prosecuting attor- 
ney asked simply. 

“The witness blushed, hesitated, and stam- 
mered. 

““*Just remember, madam, each minute 
that passes makes you that much older,’ the 
attorney suggested casually, as if he had all 
the time in the world on his hands. 

““*Thirty-nine!’ the witness exclaimed, 
jumping as though she had been frightened.” 


LAW STUDENTS OF OLDEN DAYS 


HE young men of today who make up the 
classes in the law schools seem to think, 
judging from their remarks, that they have 
a particularly hard road to travel, and that 
if their brains were not so surprisingly mas- 
sive, they would be overtaxed by the load 
put upon them. For their comfort these 
young gentlemen should read the ‘‘Memoirs 
of Henri de Mesmes,”’ an extract from which 
will give an idea of a law student’s day in the 
sixteenth century. 

‘*We used to rise from bed at four o’clock,”’ 
he says (four o’clock!), and, having prayed to 
God, we went at five o’clock to our studies, 
our big books under our arms, our inkhorns 
and candles in our hands. We heard all the 
lectures till ten o’clock rang; then we dined, 
after having hastily compared, during a half 
hour, our notes on the lectures. 

“After dinner we read, as a recreation, 
Sophocles, or Aristophanes, or Euripides, and 
sometimes Demosthenes, Cicero, Virgil, or 
Horace. At one o’clock to our studies; at 
five back to our dwelling place, there to go 
over and verify passages cited in the lectures 
until six. Then supper, and after supper we 
read Greek or Latin. 

“On holy days we went to high mass and 
vespers; the rest of the days, a little music 
and walks.”’ 


THE VERDICT 


A CASE came to trial in a small Georgia 

town in which a highly respected and 
much liked young man was charged with 
assault and battery, and the evidence showed 
most unmistakably that upon a certain day he 
met upon the public street the prosecuting 
witness, one Jones, and that he had then and 
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there worn out a buggy whip upon the said 
prosecuting witness, thereby causing grievous 
bodily pain to the aforesaid Jones. 

If ever a man had deserved a thrashing, it 
had been this same Jones, a fact well known 
both to the judge and the jury, but the law 
was explicit, the facts undeniable, and judge 
and jury did their duty. 

“Have you found a verdict, gentlemen?” 
the court asked, when the jury filed into its 
box from the jury room. 

“‘We have, your honor,” the foreman re- 
sponded. 

“Do you find this defendant guilty or not 
guilty?” 

The foreman rumpled his hair nervously. 

“Well, your honor,”’ he replied, ‘‘I ain’t a 
lawyer, so can’t jest put her in reg’lar law 
talk, but what I want to say is: we finds the 
defendant guilty and acquits him!” 


A PARTITION SUIT 


WO typewriter-girls were talking in a 
tone easily overheard despite the rumble 
of the car. 

““Why did you leave that old lawyer?’ the 
black-haired one asked. ‘‘You said the work 
wasn’t hard, and you got good pay.” 

‘‘There was a woman in the office one day,” 
the other replied, with an injured intonation, 
“and they were talking about a ‘partition 
suit,’ and I just knew it must be something 
new, as she said she had just got back from 
Paris, so when she left I just asked him if it 
was made anything like a regular divided 
skirt, and he got just furious!’’ 


LIKE SOME OTHER EPITAPHS 


** 7 WAS called in by a close-fisted old mer- 
chant the other day,” a Boston lawyer 
remarked, smiling. ‘“‘He wanted me to draw 
his will, and this I proceeded to do, following 
his verbal instruction. Presently he said:— 

““*To each and every clerk who has been 
in my employ continuously for ten years I 
give ten thousand dollars.’ 

“This seemed like a considerable sum to 
me, and I ventured a slight protest, as he had 
a number of daughters, and his entire fortune 
was not large. 

“* “Oh, that’s all right,’ he said, with a little 
crooked smile. ‘You know people have always 


said that I was close and hard, and I want 
them to think well of me when I’m gone.’ 
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“T was a little touched, and said something, 
but he waved it aside, and we continued with 
the draft. When it was finished and as I was 
about to leave the office, the old fellow smiled 
again his little crooked smile. 

“About those ten thousand dollar legacies,’ 
he said, ‘there isn’t a clerk in my place who 
has been with me over two years—but it will 
look well in the papers!’ ”’ 


A RECONSTRUCTION JUDGE 


ECENTLY the Charleston News and 
Courier published in connection with his 
death a sketch of the career of Judge Thomas 
J. Mackey, who sat on the bench during the 
reconstruction times in South Carolina. 
Mackey, though a native of Charleston, was 
at that time a Republican and was one of the 
most brilliant and reckless of the unscrupu- 
lous adventurers developed by the recon- 
struction period. 

To this day, says the New Orleans States, 
South Carolina is full of the stories of this re- 
markable man. It was he who announced 
from the bench that after a careful investi- 
gation he had discovered that Franklin J. 
Moses, Jr., was a lineal descendant of the im- 
penitent thief of the crucifixion. On another 
occasion, in discussing the habit of ‘‘Tharsa- 
parilla’’ Wright, the lisping Philadelphia negro, 
who was an Associate Justice of the Supreme 
Court, of getting drunk and preaching in the 
barrooms of Columbia, Mackey said he had 
investigated Wright’s ancestry and accounted 
for his drunken piety by the fact that his 
remote ancestor on the banks of the Congo, 
had, single-handed, eaten a very devout Wes- 
leyan missionary, thereby acquiring religious 
tendencies which he transmitted to his pos- 
terity. 

In the year 1876, when the political revolu- 
tion occurred in South Carolina, he went over 
to the Democrats and became one of Wade 
Hampton’s most daring and effective sup- 
porters. He announced his change of heart 
by riding into a public meeting at Edgefield 
on an ox and wearing a red shirt. Once when 
on his way to appear in the Supreme Court in 
support of one of his opinions favoring the 
Democrats he told the people who gathered at 
a station to hear him talk that he would pre- 
sent to the Court thirteen conclusive reasons 
in support of his position, which reasons he had 
then on his person, whereupon he produced 
two six-shooters and a Bowie knife. He was 
the originator of the assertion that the Repub- 
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lican party had seven distinct principles— 
five loaves and two small fishes. 

It is said of Mackey that no more brilliant 
man ever sat on the bench in any state. 
When he was made a judge he had never 
practised law, and so far as can be ascertained 
never had studied it, yet he was able to find 
law for any decision he desired to make, and 
in the event that he could not find it invented 
what was needed as he went along, but nev- 
ertheless he had a way of arriving at sub- 
stantial justice. 


USELESS BUT ENTERTAINING 


The Client—How much will your opinion 
be worth in this case? 

The Lawyer—I’m too modest to say. But 
I can tell you what I’m going to charge you 
for it.—Cleveland Leader. 


“Convicted?” exclaimed the prisoner in 
disgust. ‘‘Well, I’m not surprised. My 
lawyer made a fool of himself.”’ 

“I tried to represent you faithfully,’’ re- 
marked the lawyer, mildly.—/udge. 


Lawyer —‘“‘Did you take the prisoner 
apart?” 
Witness—‘‘Yes, sir.’’ 
Lawyer—‘‘What happened then?’ 
Witness—‘‘He told a disconnected story.” 
—Baltimore American. 


Upgardson—“‘Isn’t a lawsuit over a patent 
right about the dullest thing you ever saw?”’ 

» .Atom—‘‘Not always. I attended a trial of 

that kind once that was too funny for any- 

thing. A tall lawyer named Short was read- 

ing a 6000-word document he called a brief.”’ 
—Chicago Tribune. 


A prisoner at the sessions had been duly 
convicted of theft, when it was seen, on 
“proving previous convictions,’ that he had 
actually been in prison at the time the theft 
was committed. ‘‘Why didn’t you say so?” 
asked the judge of the prisoner angrily. 

“Your lordship, I was afraid of prejudicing 
the jury against me.’— Home Herald. 


The burly prisoner stood unabashed before 
the judge. It was his first time in a court 
and before a jury, says a writer in the Argo- 
naut. ‘Prisoner at the bar,’’ asked the clerk, 
‘‘do you wish to challenge any of the jury?” 

The prisoner looked them over carefully 
and with a skilled eye. 

‘“‘Well,’’ he replied, “I’m not exactly wot 
you calls in training, but I guess I could stand 
a round or two with that fat old geezer in the 


corner.’’— Youth's Companion. 
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A New York publisher, having business at 
the Capitol connected with pending legisla- 
tion with reference to international copy- 
rights, was hurrying through a corridor of the 
building when he encountered a ‘“‘Hop o’ my 
Thumb,” scurrying along with an armful of 
papers larger than himself. 

“Hello, son!’ cried the publisher. ‘And 
what may be your position in this establish- 
ment.” 

“I’m a page, sir,’’ answered the lad. 

“A page! Why, my boy, you’re scarcely 


large enough for a paragraph !’—Lippincott’s. 


Several decades ago there lived in Charles- 
ton, W. Va., a judge noted for his boorish 
manners. A very finical lawyer whom he 
especially disliked was once trying a case 
before him and all the while the barrister 
spoke the judge sat with his feet elevated on 
the railing in front of him, hiding his face. 

Exasperated by this the lawyer queried: 

*““May I ask which end of your Honor I am 
to address?” 

“Whichever you choose,” drawled the 
Judge. 

“Well,” was the retort, ‘‘I suppose there is 
as much law in one end as the other.”’ 

—Philadelphia Public Ledger. 


An earnest plea was made by Attorney 
Charles Pettijohn to Judge Pritchard of the 
criminal court for leniency to a client who 
had entered a plea of guilty to larceny. The 
burden of the attorney’s argument was that 
his client was the father of twins and was 
tempted to theft in order to feed the mouths 
of the infants. 

“Your Honor, I will say frankly, ”’ said Mr. 
Pettijohn in closing, ‘‘that if I were the father 
of twins and needed food for my family I 
would not hesitate to go and steal it.” 

“Mr. Pettijohn, when you are the father 
of twins I will consider your proposition,” 
said Judge Pritchard.—Indianapolis News. 


The jury had filed into court and returned 
a verdict of not guilty, although the counsel 
for the prisoner was not present. It was a 
clear case, the man’s guilt was perfectly appar- 
ent, and the judge looked up somewhat sur- 
prised, leaned over and conferred with the 
clerk, who later informed the defendant that 
he was discharged. Counsel for the prisoner 
then appeared, learned of the apparent sur- 
prise of the Court at the action of the jury, 
and had something of an argument with the 
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Court, which was conducted, however, in a 
whisper. ‘‘Mein Gott!’ exclaimed a little 
Dutchman who stood outside the door. ‘That 
lawyer has von his case, and now he’s going 
to lick the judge!’’"— Boston Record. 


The newspapers recently told the story of 
a bad small boy, who had come up before the 
juvenile court charged with incorrigibility, 
A number of little girls had been called in to J 
testify, and while the lawyers were arguing 
the case before the probation officer the F 
judge took them into his private office. 

“Now, little girls,’ he said, gravely, ‘‘most 
of you came here in behalf of the defendant. 
I have written my decision on a slip of paper. 
I want you each to take one of these slips of | 
paper, and write on it your opinion as to 
what the punishment should be—a good whip- 
ping by his mother, or several long years in 
the house of correction.” 

The judge left the amateur jury to their } 
deliberations for a few moments, and returned 
to find that they all favored the thrashing. 

“That is exactly what I had written,’’ he 
said, triumphantly. 


porch immediately.— Youth’s Companion. 


On a recent jury day in the First District ] 


Court a stolid-looking German presented to § 


Justice Joseph a certificate from the Com- 
missioner of Jurors. After a rapid glance 
at the document the Justice ordered the man 
to raise his right hand and administered the 
oath. 

‘““Your name is Herman Kaufman?” 

“Yes, your Honor.”’ 

“This paper,” continued the court, ‘“‘re- 
quests me to excuse Herman Kaufman from 
jury duty on the ground that he is dead. 
Now, remember that you have sworn to tell 
the truth, and think well before you answer: 
Are you dead?” 

“‘No-o, your Honor,’’ was the bewildered 
reply, ‘‘I don’t think I am.” 

“You claim that you are alive?” 

**Y-e-s, your Honor.” 

“That will do. Now take this paper back 
to the Commissioners of Jurors.” 

The man did so. When the Commissioner 
examined the certificate it bore the following 
indorsement in the Justice’s handwriting: 
“The deceased, appearing before me in open 
court, insists, under oath, that he is not dead. 
Please investigate, and, if his testimony be 
false, have him indicted for perjury.” 

— New York Times. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. ‘ 





“The jury is dismissed.” [ 
The sentence was carried out on the back 
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Important Litigation 


The Chesapeake & Ohio Railroad Company 
filed a petition in one of the state courts of 
West Virginia May 26, charging that the 
West Virginia two-cent fare law is confiscatory 
and asking that the prosecuting officials be 
restrained from further enforcing the law. 


The Interstate Commerce Commission has 
decided to investigate the charges of B. E. 
Sundberg of Minnesota against the United 
States, American, and Adams Express Com- 
panies. The charges are that these com- 
panies are violating the interstate commerce 
law and monopolizing the express business by 
means of arbitrary rules and exorbitant rates. 
Mr. Sundberg also charges that they earn 
more than one hundred per cent, and are rich 
and powerful enough practically to defy 
legislation. If the Commission finds, after 
hearings, that the charges appear to be sus- 
tained, the Department of Justice may take 
action. 


Attorney-General Wickersham congratu- 
lated United States Attorney Gregg and 
Special Assistant Rush for their success in 
obtaining new indictments against Governor 
Haskell and others at Tulsa, Okla., May 27, 
in the Muskogee land fraud cases. He said 
they were deserving of great credit for the 
ability with which they handled the situation. 
This was the third time the matter had been 
presented to a federal Grand Jury. Gov- 
ernor Haskell, in giving bond, announced 
through his attorneys that an effort would be 
made to have the indictments quashed on 
the ground of improper influence exerted on 
jurors and witnesses. 


The Missouri Supreme Court issued a writ 
of prohibition June 8, forbidding Judge Wil- 
liams of the state circuit bench to proceed 
with an injunction restraining certain railways 
from putting three-cent passenger fares into 
effect. This decision follows the example 
set by the United States District Court in 
Kansas City several weeks ago which en- 
joined a similar proceeding, and the state 
court has thus shown itself to be acting in 
harmony with the United States District 
Court, which recently enjoined a similar 
proceeding hostile to the railways. This 
action left but two cases pending in the state 
courts, in this railroad litigation, the state’s 
appeal from federal Judge McPherson’s 
decision that the Missouri statute was uncon- 
stitutional, and the quo warranto proceedings 
instituted by the Attorney General for the 
purpose of revoking the charters of fifteen 
railroads. 


A decision was handed down at Wash- 
ington, D. C., May 21, by the Interstate Com- 
merce Commission, ordering the Western and 
Northwestern railroads, the Northern Pacific, 
the Union Pacific lines and the Chicago North- 
western Railway, to join in the sale of through 
passenger tickets between Seattle and other 
points in the Pacific Northwest and Eastern 
destinations, via Portland, Ore., and to accord 
through facilities, like the checking of bag- 
gage, over this route. The Commission itself 
had received many complaints that the pres- 
ent through rates were unsatisfactory. Chair- 
man Knapp and Commissioner Clark dissented 
from the majority opinion of the Commission, 
maintaining that satisfactory through rates 
and joint rates already are in existence. 


In a decision against the New York, New 
Haven & Hartford Railroad, the New York 
Public Service Commission for the first dis- 
trict laid down the rule May 15 that its 
jurisdiction over the railroad corporations took 
precedence over that of the municipal board 
of health in regard to the sanitary laws. The 
commission last April issued a final order 
restricting the railroad company from util- 
izing certain alleged unsanitary methods in 
loading freight cars. The railroad raised the 
point of jurisdiction. The substance of the 
commission’s ruling is that when there is a 
conflict between the local ordinance and the 
general law of the state, embracing in this 
instance the public utilities act, the general 
law prevails. 


As a result of the disappearance of fifteen 
books of the United Copper Company, needed 
by United States Attorney Wise, in his in- 
quiry into the doings of F. A. Heinze in the 
Mercantile National Bank, and the disappear- 
ance of Tracy Buckingham, formerly transfer 
agent of the United Copper Company, Sanford 
Robinson, F. A. Heinze’s personal counsel, 
and Arthur P. Heinze, were indicted on 
charges of obstructing the administration of 
justice and interfering with a federal process 
server. Their cases have recently been on 
trial. Another indictment charges Robinson 
and A. P. Heinze, along with F. A. Heinze, 
and two others, with a conspiracy to put the 
books out of the way, to mutilate some of 
them, and to send Buckingham to Canada. 
This indictment will come to trial in the 
autumn. 


Delavan Smith and Charles R. Williams, 
owners of the Indianapolis News, appeared 
before Judge Anderson in the United States 
District Court at Indianapolis June 1, to 
resist removal to the District of Columbia 
for trial for criminal libel, in connection with 
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the Panama affair. Judge Anderson ruled 
against the Government’s contention that 
it was not essential for a committing magis- 
trate to hear evidence, and heard the argu- 
ment of counsel for the defendants that the 
indictment was baseless. The Court called 
attention to the fact that malice in a prose- 
cution for criminal libel must be express 
rather than implied, and refused to make 
an order that the defendants should be re- 
moved for trial before it was satisfied that 
there was probable cause for the indictment 
for criminal libel. While the owner of a 
newspaper might be held civilly for anythin 

that appeared in his paper, the Court seeme 

to be of the opinion that he could not be 
held criminally for a vicious article printed 
during his absence on a yachting cruise. 
Despite the protests of the defense Judge 
Anderson consented to a continuance, and 
the Government will introduce its witnesses 
in court at Indianapolis on October 11. 


The Pennsylvania Sugar Refining Company 
sued the American Sugar Refining Company 
for $30,000,000 damages in the United States 
Circuit Court at New York City before Judge 
Holt. Segal built the new plant of the 

laintiff company in 1903, and secured a loan 
trom Gustav Kissell, a broker, which was 
made on condition that the holders of col- 
lateral should name the directors of Segal’s 
company. Kissell was acting as agent for the 
defendant company, and named as directors 
himself and three clerks, who voted not to 
open the plant. When the evidence was 
ready to go to the jury, seeing that the jury 
might assess damages up to $10,000,000 
under the Sherman Act, the defendants 
thought it advisable to make a settlement out 
of court by a huge payment. It is believed 
to be the first case on record where a business 
has recovered from a competitor cash where- 
with to start active competition. A suit in 
connection with the same matter also for 
damages was brought in the state of New 
Jersey and is pending on appeal in the Court 
of Errors of ew Jersey from the decree dis- 
missing the suit. Other phases of the matter 
are pending in the courts of Pennsylvania. 


The compromise of the civil suit of the 
Pennsylvania Sugar Refining Company against 
the American Sugar Refining Company, 
which is stated to have been made on the 
basis of the return of $7,000,000 par value 
of securities held as collateral, the cancellation 
of a loan of $1,250,000, and the payment of 
$2,000,000 in cash as damages for the loss due 
to the closing of the plaintiff’s plant by the 
defendant in pursuance of an unlawful re- 
straint of trade, drew the attention of Presi- 
dent Taft and Attorney-General Wickersham 
to a possible criminal violation of the Sherman 
Act, in view of the defendant corporation’s 
practical confession of civil guilt. Receiver 
George H. Earle of the Real Estate Trust 
Company of Philadelphia, who declared that 
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—From the Boston American. 


the federal government refused to act when 
similar evidence to that now available was 
laid before President Roosevelt in 1906, 
offered to give the government all the evidence 
in his possession if it was desired, and Mr. 
Earle, with his counsel and eleven other 
witnesses, was subpoenaed to appear before 
the United States grand jury in New York, 
which began its investigation June 21, under 
the direction of Assistant United States Attor- 
ney Crim. Attorney-General Wickersham 
had asked United States Attorney Wise and 
the other officers of the Department of Justice 
to push the criminal prosecution of the corpo- 
ration for violation of the anti-trust act with 
all possible speed. Adolph Segal, who got 
the $1,250,000 loan which lies at the basis of 
the federal investigation, testified before the 
grand jury June 22. 


Personal— The Bench 


Judge Richard E. Sloane, the new Governor 
of Arizona, formerly Associate Justice of the 
Supreme Court of Arizona, was born in Ohio, 
and is a graduate of the Cincinnati Law 
School. 


Judge Emory Speer, of the United States 
District Court for the southern district of 
Georgia, on account of official duties, had to 
decline invitations to speak in June at the 
annual meetings of three of the great state 
bar associations. 
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. Frederick W. Gnichtel has succeeded Judge 
John Rellstab as Judge of the Court of Com- 
mon Pleas of Mercer County, N. J. When 
the senate re-convenes it is anticipated that 
he will be named for the full term. 


A painting of Judge William E. Fuller, 
hung in the probate court room at Taunton, 
Mass., June 2, was given by the Taunton bar 
in commemoration of Judge Fuller’s twenty- 
fifth anniversary. 


Associate Justice Henry A. Melvin of the 
Supreme Court of California was the chief 
speaker at a banquet given in honor of Dr. 

all, Dean of the Law School of Chicago 
University, at Oakland, Cal., May 19. 


Horace E. Deemer, Chief Justice of the 
Supreme Court of Iowa, made an address on 
“The Social Cosmos” at the commencement 
exercises of the Creighton College of Law 
held at Omaha, Neb., May 15. Seven young 
men were graduated. 


The appointment of Hon. Charles B. 
Elliott, formerly of the Minnesota Supreme 
Court, has been confirmed, as Associate Jus- 
tice of the Supreme Court of the Philippines, 
succeeding Judge Willard. Justice Elliott 
is the author of several legal text-books. 


Justice L. O. Loranger, who has com- 
pleted his twenty-seventh year as Judge of 
the Superior Court of Montreal, made his 
last appearance on the bench May 17, when 
he presided over the Court of Review. His 
we took appropriate notice of the 
event. 


Reports from Shanghai say that Hon. 
Rufus H. Thayer, the new Judge of the 
United States Court for China, successor to 
Judge Wilfley, has been well received socially 
in Shanghai, and has succeeded in giving a 
favorable impression of judicial fairness and 
ability. 


The great work being done by the American 
International Law Association, the project 
of which, if accepted, will control the action 
of the next International Peace Conference, 
was described by Judge Daniel G. Taylor, 
May 28, at the quarterly meeting of the St. 
Louis Bar Association. 


Senator Edward F. Blewitt of Pennsylvania 
declares that Judge George Gray of Delaware 
is the only man on the political horizon of the 
Democratic organization for President, and 
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predicts that he will be nominated without 
opposition and elected in 1912. 


A large portrait of Judge James G. Jenkins 
was presented to the United States Circuit 
Court at Milwaukee on May 15. Federal 
Judges Landis, Baker, and Grosscup and 
members of the Milwaukee Bar Association 
attended the presentation service. The in- 
tention is to have portraits of all former 
judges hung in the court room. 


United States District Judge George Gray 
of Wilmington, Del., agreed to become the 
fifth member of a board selected to arbitrate 
the differences between the Scranton Railway 
Company and its employees. The motormen 
and conductors demanded a flat rate of 
twenty-five cents an hour, instead of twenty, 
twenty-one and twenty-two cents. 


Judge Sydney M. Smith took his seat on the 
bench of the Mississippi Supreme Court, to 
which he has just been appointed, May 11. 
Judge Smith is the son of a Confederate 
soldier, was graduated in 1893 from the law 
department of the University of Mississippi, 
served in the legislature, and was appointed 
to the circuit bench of his state. 


Prosecutor Crossley of Mercer County, N. J., 
paid a high tribute to Judge John Rellstab, 
when the latter sat for the last time in the 
Mercer County Court on May 21. Judge 
Rellstab’s appointment as United States Dis- 
trict Judge for the district of New Jersey, 
which was confirmed by the Senate, has been 
favorably received by the New Jersey bar. 


Associate Justice R. V. Fletcher of Miss- 
issippi, who relinquished the Attorney-Gener- 
alship in order to serve the unexpired term of 

ustice Calhoun, has begun the practice of 
aw in Jackson in partnership with Hon. J. N. 
Powers, former assistant Attorney-General, 
and Mr. A. H. Whitfield, Jr., son of the Chief 
Justice of the Supreme Court of Mississippi. 


Rear Admiral Samuel C. Lemly, U.S.N., 
retired, is suffering from a complete mental 
and physical breakdown, which is understood 
to have had its origin in the strain to which 
he was subjected in the celebrated Schley 
case. He was the Judge Advocate-General 
who conducted that case, and was widely 
caricatured and criticised in view of the 
popular excitement over it. 


Walter F. Frear was Chief Justice of the 
Hawaiian Supreme Court before he was ap- 
pointed Governor of Hawaii. A native of 
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California, he went to the islands in early 
life, and was educated at Oahu College, Hon- 
olulu, at Yale, and at Yale Law School. He 
taught Greek, mathematics, and political 
economy at Oahu College for two years, and 
entered judicial life in 1893 as a circuit judge 
of Hawaii. 


Judge Ignatius C. Grubb retired from the 
state bench of Delaware June 12, after 
twenty-three years’ service. He has had a 
distinguished and active career, holding 
many public offices in Delaware, and per- 
forming arduous duties in the constitutional 
convention of 1897. In 1893, he declined 
the office of Chief Justice, and in 1895, that of 
Chancellor. In length of service he is the 
dean of the Delaware bench. 


The Senate has confirmed the appoint- 
ments of the following to be United States 
District Judges: Edward E. Cushman to be 
District Judge for the third division of Alaska, 
William I. Grubb for the northern district of 
Alaska, Charles A. Willard for the district of 
Minnesota, and A. W. Cooley for the district 
of New Mexico. The appointments of Ernest 
W. Lewis and Edward Mw Doe to the Arizona 
oe og Court bench have also been con- 
rmed. 


Personal—The Bar 


William”Curtis Gulliver, Yale '70, a prom- 
inent New York lawyer, died May 25 at his 
home at 8 East 56th street. 


John B. Morrill of Gilford, N. H., a former 
member of the Legislature, and a member of 
the constitutional convention in 1889, has 
been appointed Judge of Probate of Belknap 
County, N. H. 


W. W. Fuller of New York, general counsel 
for the American Tobacco Company, and for- 
merly a student of the University of Vir- 
ginia, has given $10,000 to the law library of 
that institution. 


Francis M. Fogarty has been appointed 
Clerk of the United States Circuit Court of 
Appeals at Boston. He has been first as- 
sistant clerk for the past four years, and is 
twenty-eight years of age. 


J. Herbert Denton, K.C., of Toronto, J. 
McKay, K.C., of Sault Ste. Marie, G. M. 
Rogers, K.C., of Peterborough, and C. Russell 
Fitch, K.C., of Toronto, have been appointed 
to the county bench of Ontario. 
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William R. Harr of the District of Columbia 
has been appointed Assistant Attorney- 
General of the United States, to succeed 
Alford W. Cooley, whose appointment as 
Associate Justice of the Supreme Court of 
New Mexico was confirmed by the Senate 
June 2. 


Judge David W. Doom, one of the foremost 
lawyers of Austin, Texas, died there May 24. 
He was born in 1848, served in the Confed- 
erate army, and acted as special district judge 
and special judge of the appellate courts on 
several occasions, and handled a large amount 
of land litigation. 


President Taft has appointed William 
Williams, a practising attorney of New York, 
to succeed Robert Watchorn as Commissioner 
of Immigration at that port. Mr. Watchorn 
was a graduate of Yale in 1884, and was Im- 
migration Commissioner for two years during 
the Roosevelt administration. 


Mr. Frederick W. Lehmann, president of 
the American Bar Association, has been ten- 
dered by Governor Hadley the position of 
Judge of the St. Louis Circuit Court of Mis- 
souri, to succeed Judge Matt. G. Reynolds, 
on the latter’s retirement, but has stated that 
owing to his business relations he can not 
accept the honor. 


The fiftieth anniversary of the admission 
to the Vermont bar of Gilbert A. Davis was 
celebrated at Woodstock, Vt., June 1, by 
about fifty of his friends, including prom- 
inent lawyers and judges. Mr. Davis has 
been assistant clerk of the Vermont House of 
Representatives, Register of Probate, state 
senator and State’s Attorney. 


State’s Attorney Hugh M. Alcorn on June 
7 announced the appointment of Theodore 
G. Case of Hartford, Conn., as Assistant 
State’s Attorney, beginning his duties July 1. 
Mr. Case is about thirty-four years of age, 
and is a brother of Superior Court Judge 
William S. Case of Hartford. He is a grad- 
uate of Trinity College, and studied at the 
Yale Law School. 


Mr. Charles F. D. Belden, who is a member 
of the New York bar, has been appointed 
librarian of the State Library of Massachusetts 
It is expected that he will make the State 
Library invaluable to the Legislature, be- 
cause of the particularly appropriate expe- 
rience he has had not only as librarian of 
the Boston Social Law Library but in that of 
the Harvard Law School. 


George Donworth, a prominent lawyer of 
Seattle, was sworn in as United States Dis- 
trict Judge for the western district of Washing- 
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ton May 27. Judge Donworth was at one time 
attorney for the Stone & Webster syndicate 
and had represented other large interests. 
udge Donworth was banqueted by the 
bette County Bar Association May 19, at 
which he was jovially introduced by Judge 
J. A. Shackleford as “the only federal judge 
of the state of Washington who has never 
been reversed.” 


Prof. Roscoe Pound of the Northwestern 
University Law School, formerly dean of 
the University of Nebraska Law School, 
will join the faculty of the University of 
Chicago Law School next October. As its 
editor-in-chief, he has made the I/linois Law 
Review one of the ablest law journals in the 
country. Prof. Pound is a man of wide 
learning and keen intellect who has devoted 
painstaking attention to fundamental prob- 
lems of political and legal science and has 
made a special study of the reform of pro- 
cedure, and is one of the best informed 
men on that subject in the United States. 
He was organizer of the National Conference 
on Criminal Law and Criminology which 
just met in Chicago to mark the fiftieth 
anniversary of the Northwestern University 
Law School. The University of Chicago is 
to be congratulated on its good fortune in 
securing the services of so gifted a scholar. 


Bar Associations 


Congressman S. W. McCall of Massachusetts 
will deliver the annual address before the 
Ohio State Bar Association July 7. 


Dr. James Parker Hall, the English jurist, 
was one of the principal guests at the large 
banquet of the San Francisco Bar Association 
May 20. 


The Rhode Island Bar Association held its 
annual summer outing at the Pomham Club 
on the afternoon of June 5, when they en- 
joyed a luncheon and clambake. 


The New Jersey Bar Association held it 
eleventh annual meeting in Atlantic City 
June 11 and 12, the principal address being 
delivered by Associate Justice David J. 
Brewer of the United States Supreme Court. 


The Berkshire Bar Association held its 
annual meeting and dinner at Pittsfield, 
Mass., May 17. Former Attorney-General 
Herbert Parker and District Attorney Taft 
of Springfield were the speakers. Charles 
E. Burke of Pittsfield was elected president. 


Ernest W. Hardy at a meeting of the 
Multnomah County Bar Association held 
May 25 at Portland, Oregon, spoke on ‘‘The 
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Necessity of Judicial Construction of the 
Laws Passed by the Legislature,” and urged 

the adoption of the Wisconsin planywhereby 

re expert assists the legislature in drafting 
ills. 


Judge Howard T. Sanford of,,the United 
States Court for the eastern district of Ten- 
nessee read a paper on ‘The Establishment 
of the Federal Judiciary,’ and Clarence S. 
Darrow of the Chicago bar spoke on “The 
Adherence to the Precedents in; the Law” 
at the monthly meeting of the Cincinnati 
Bar Association June 5. 


The State Bar Association of Arkansas 
met June 1 at Hot Springs, Ark., for its 
twelfth annual convention, and listened to 
a paper by the president, John M. Moore of 
Little Rock, on “The Development of the 
Law and Private Corporations.’ Cummings 
Ratcliffe of Little Rock read a paper on 
“Mining Law,” and S. H. Mann of Forest 
City one on ‘‘Special Legislation.”’ 


Hon. Hannis Taylor of Washington, D.C., 
delivered the annual address before the 
Georgia Bar Association, which opened its 
twenty-sixth annual convention at Warm 
Springs, Ga., June 2. One of the most 
important matters considered was the report 
of the committee on jurisprudence, law 
reform, and procedure. This report rec- 
ommended the passage of an act with refer- 
ence to the probate and execution of foreign 
wills, and favored in earnest terms action 
by the association to induce the legislature 
to adopt and publish a new code. 


The fourteenth annual meeting of the 
Maryland State Bar Association will be held 
at Old Point Comfort, July 7-9. The Vir- 
ginia State Bar Association meets at the same 
place at the same time. The Maryland 
association will consider the Torrens land 
system and the divorce question. Justice 
Henry B. Brown, retired, of the United 
States Supreme Court, will speak on the 
latter topic, and Herbert Noble will make 
an address on the trust problem. Hon. 
Simeon E. Baldwin, lately Chief Justice of 
the Supreme Court of Connecticut, is also 
on the list of speakers. 


Louisana Bar Meeting 


The annual meeting of the Louisiana Bar 
Association, held at Alexandria, La., May 
28-29, was the largest and most successful 
in its history. In the attendance were to 
be found the Governor, four Justices of the 
Supreme Court, and other prominent officials, 
including the full membership of two com- 
missions on the revision of the Civil and 
Criminal Codes. Interest centred chiefly 
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in the discussion of the proposed changes 
in the Civil Code, and of the proposed Criminal 
Code. Mayor J. P. Turregano offered the 
hospitality of Alexandria in an opening 
speech, and Hon. Ralph S. Thornton ex- 
tended the welcome of the Alexandria bar. 
Gov. J. Y. Sanders, referring to the fact that 
the most perfect system of law devised by 
the human mind, the civil law, was to be 
revised, said that there was also great need 
of the revision of the Criminal Code. The 
former received chief attention, a symposium 
on it being opened by Hon. R. E. Milling, 
chairman of the Commission for the Revision 
of the Civil Code, who outlined the changes 
that the Commission had tentatively agreed 
upon. He said that while he and his asso- 
ciates were at first ‘‘strongly of the opinion 
that many defects existed in the Code, and 
that many radical changes should be made 
therein,”’ they finally concluded that it was 
better as it was, in the main. J. P. Blair of 
New Orleans discussed the question ‘‘Should 
the Community Laws of Louisiana be Re- 
ealed or Modified?’”’ and Hon. Henry L. 

avrot of New Orleans made an address on 
“The First Governor on the First Code.” 
Hon. J. C. Theus considered the topic ‘‘What 
Laws Should be Required to Compel Reg- 
istry of Changes in the Title to Real Estate, 
When the Title Comes Through Succession 
or Through the Community?’ and Henry 
P. Dart discussed the subject, ‘‘Should the 
Laws Requiring the Convocation of Family 
Meetings for Certain Purposes be Repealed?’ 
Mrs. Jessie Benedict Gessner, in the dis- 
cussion which followed, warmly advocated 
the abolition of family meetings. M. H. 
Carver read a scholarly paper on ‘‘The 
Divorce Laws of Louisiana.’”’ Sentiment 
was practically unanimous against any mate- 
rial changes in such laws. In the symposium; 
the discussion of live topics connected with 
the revision of the Civil Code continued on the 
second day, when H. Garland Dupré, Speaker 
of the House of Representatives, discussed 
the disabilities of married women, Miss 
Florence Loeber joining in the helpful dis- 
cussion, and Hon. E. i. Randolph followed 
with a scholarly paper on ‘‘Should the Rights 
of Illegitimate Children be Increased or 
Diminished?’ There was much general dis- 
cussion on all the topics, in addition to the 
regular addresses. The trend of the debates 
indicated a sentiment predominantly in 
favor of the retention of the civil jurispru- 
dence of Louisiana substantially in its present 
form, without other changes than those 
necessary to adapt it to contemporary con- 
ditions. The closing hours were made in- 
teresting, not only by the presentation of 
the president’s address, by Hon. W. S. 
Parkerson of the New Orleans bar, but by 
the reading of a paper by Attorney-General 
om Stirling of Mississippi on ‘‘The Relation 

tween Interstate and Intrastate Com- 
merce.”” The subject of a new court house 
received some attention. Amendments to 
the constitution were adopted, providing for 
committees of three members each on juris- 


prudence and law reform, on legal education 
and admission to the bar, on publication, on 
state laws so as to promote uniformity of 
legislation, on local bar associations and on 
obituaries. The meeting came to a close 
with a banquet. E.H. Randolph of Shreve- 
= was elected president, the other officers 

eing: vice-presidents, Joseph W. Carroll, 
Frank P. Stubbs, Jr., Philip S. Pugh, Edward 
T. Weeks; secretary-treasurer, Charles A. 
Duchamp. 


Necrology—The Bench‘ 


Ex-Count e David Millar died at 
Lockport, N. ., May 4. He was prominent 
in the Democratic party. 


John J. Fruit, Presiding Judge of the sixth 
judicial circuit of Wisconsin, died at La 
Crosse, Wis., May 27, after an illness of six 
months. 


Irwin William Schultz, a leading lawyer 
of Warren County, New Jersey, former Mayor 
of Phillipsburg, and former Judge of the 
County Court, died in Phillipsburg, N. J., 
May 17. 


Judge George R. Pryor died at Nicholasville, 
Ky Ma 20. Early in life he taught school, 
having James Lane Allen among his pupils. 
He was one of the best known lawyers of his 
section. 


Charles Alexander Weller, County Court 
judge of Peterborough, Ont., died June 5, in 
is seventy-ninth year. He was widely 
known in Ontario and held in the highest 
esteem. 


Judge Henry L. Henderson, who was for- 
merly United States Judge in Utah, died 
in that state early in June. He was at one 
time law partner of the late Judge Brown of 
Washington. 


%*Judge R. H. Lee, who had long been promi- 
nent in the public affairs of his section of the 
state, died at Sanford, Miss., May 17. In 
earlier days he had taken an active part in 
local politics. 


Samuel Ashton, who forty years ago was 
Justice of the Supreme Court in Chicago, 
died in New York City June 3, at the age of 
eighty-five. He was a personal friend of 
Chief Justice Fuller. 


Judge W. P. Green, who died at Fulton, 
Ky ay 9, was the prosecuting attorney 
for Washington County, Ky., forty years 
ago, later becoming county judge. He left 
the law to engage in journalism. 


Judge Horatio Wildman, one of the oldest 
and best known lawyers of Ohio, died May 
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i6 at his home in Sandusky, O. Going west 
in 1848 from Connecticut, he was prominent 
in Ohio politics for half a century and held 
various public offices. 


Judge William C. Hall, who died at Long 
Beach, Cal., May 7, was one of the most 
rominent lawyers of Salt Lake City. He 
ought in the Civil War on the Confederate 
side. He made a specialty of mining law, 
and was twice elected city attorney. 


Judge Edwin H. Wooley, a leading lawyer 
of Kansas City, Kan., and one of the oldest 
members of the Wyandotte County Bar 
Association, was stricken with paralysis May 
13. He had formerly enjoyed a large prac- 
tice in the highest courts of Nebraska. 


The memory of the late Judge William H. 
Donohue was honored by the Minneapolis 
bar May 15. Five judges who had been his 
colleagues on the bench presided, and voiced 
the sentiments of the profession in the pres- 
ence of one hundred or more members of 
the Minneapolis bar. 


Former Judge William Waugh of Mercer 
County, Pa., died at Greenville, Pa., recently, 
being ninety-one years old. He was grad- 
uated over seventy years ago from the law 
school of the Western University of Penn- 
sylvania. He received the degree of LL.D. 
from the University of Pittsburgh last Feb- 


ruary. 


The Bar Association of Fairfield County, 
Conn., paid an admiring tribute to the late 
udge Charles A. Doten, who died May 15. 
udge Doten held the offices of corporation 
counsel of Bridgeport, Judge of the City 
Court, and County Coroner, and was a well- 
informed and faithful lawyer of honorable 
character. 


Walter L. Weaver died May 26 at Spring- 
field, O., in his fifty-eighth year. He was 
educated at Wittenberg College, afterward 
studying law and engaging in newspaper work. 
He practised law, and then became a member 
of the Fifty-fifth and Fifty-sixth Congress, 
and in 1902 was appointed by Mr. Roosevelt 
Associate Justice of the Choctaw and Chicka- 
saw citizenship court, in which capacity he 
served for three years. 


_ Judge William H. Hulsey, a progressive 
citizen of Atlanta, and a Confederate colonel 


in the Civil War, died May 17. He had served 
in the legislature of his state and as Ordinary 
of Fulton County for several terms. Judge 
Hulsey as Atlanta’s ‘Boy Mayor’ in 1869 
displayed exceptional enterprise, and as a 
criminal lawyer he ranked with the most 
eloquent and successful in his part of the 
country. 
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Justice Guy C. Scott of the Illinois Supreme 
Court died at Galesburg, Ill., May 24, after 
an operation for appendicitis. He was forty- 
six years old. For one year he served as 
Chief Justice. When he first went on the 
bench he was considered the best trial lawyer 
in Mercer County. His service on the bench 
was marked by incessantly studious and con- 
scientious labor. 


Judge Henry Perry Henderson of Salt 
Lake City, Utah, died there June 3. He 
was born at Otisco, N. Y., and was sixty-five 
years of age. He had filled many minor 
offices, having been clerk of the Supreme 
Court of Michigan, county attorney for 
Ingham County, and Mayor of Mason. In 
1886 he was appointed one of the Justices of 
the Supreme Court of Utah, later returning to 
his law practice. 


Judge Denis O’Brien, who retired from the 
New York Court of Appeals two years ago, 
died May 18, at his home in Watertown, 
N.Y. He had served as Mayor of Watertown 
in 1878, as Attorney-General from 1883 until 
1887, and as Judge of the Court of Appeals 
from 1889 to 1907. He was the friend of 
Tilden and Cleveland. On the bench he 
served with conspicuous ability, rendering 
many important decisions, including that 
wherein the Alien Labor Wage Law was held 
unconstitutional. His decisions were char- 
acterized by marked learning and independ- 
ence. 


Necrology—The Bar 


W. H. Reece, a prominent lawyer of 
northern New York, died suddenly in Water- 
town May 26. 


Bryan L. Oliver, a prominent lawyer and 
Republican leader of Los Angeles, died in 
Mexico May 15. 


en- 


Major Horatio K. Tyler, a successful 
War 


sion attorney and a prominent Civil 
veteran, died at Pittsburgh June 7. 


Edward T. Lovett, a lawyer of Nyack, 
N. Y., died May 23. He was a member of 
the Westchester and Rockland County Bar 
Associations. 


Charles Gibbs Carter, who died May 14 
in Pittsburgh, had been connected with many 
large suits, principally oil and gas cases. 


Erastus P. Jewell, a leader of the bar of 
Belknap County, N. H., died at Laconia, 
N. H., June 3, after an active and useful 
career. 


L. F. Fryer, a prominent and respected 
attorney of Fort Worth, Tex., was accidentally 
killed May 19 by a fall from the window of 
his office. 
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Jacob P. Solomon, founder and editor of 
the Hebrew Standard, who died»May 26/in 
New York, had practised law from 1865 until 
seven years ago. 


William H. Ely died at New Haven, Conn., 
May 26. He was graduated from Amherst 
College in 1877, and ranked with the best 
known and most popular lawyers of Con- 
necticut. 


Major H. Frank Wilson, a prominent 
member of the Sumter, S. C., bar, a polished 
orator and gentleman, tragically shot himself 
May 18. He had been in ill health for sev- 
eral years. 


Charles H. Reed, a prominent lawyer and 
Republican, died at Dufur, Ore., May 17. 
He had at one time practised law in Idaho, 
and had been prominent in Idaho as well as 
in, Oregon politics. 


Robert O. Bascom, District Attorney of 
Washington County, New York, died at 
Fort Edward, N. y. May 18. He was a 
prominent Republican, and was secretary of 
the New York State Historical Society. 


Francis A. Bolles, the oldest lawyer in 
practice in Bellows Falls, Vt., died May 23. 
A graduate of Tufts College in 1890, he be- 
came a member of the Legislature, and was 
afterwards State’s Attorney for Windham 
County. 


Smith L. Lindsley, president of the Oneida 
County Bar Association, died at his home in 
Utica, N. Y., May 17, after a long illness. 
He was admired and respected for his ability 
and integrity, which had. won him success at 
the bar. 


Jonas Guilford, who in former years was 
counsel in much important litigation, died 
May 15 at Minneapolis. A native of Massa- 
chusetts, he was graduated from Amherst 
College in 1864, and had resided in Minnea- 
polis for forty-two years. 


Walter Alexander, a prominent graduate 
of Harvard, died in New York City May 21. 
When in college he stroked the ’Varsity crew 
of 1887, in which year he was graduated. 
He was a member of the Board of Education, 
and president of the Missouri Society. 


John H. Bird, formerly a prominent lawyer 
and clubman of New York City, died at 
Peekskill May 25 in his seventy-third year. 


In his prime he had been an enthusiastic 
ae pr samen and amateur actor, and had also 
ad charge of some important litigation. 
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Governor Stuart and all the judges ofthe 
Supreme and Superior Courts of Pennsylvania 
attended the funeral services for Col. Alex- 
ander K. McClure, the veteran journalist and 
prothonotary of the Supreme and Superior 
Courts, at Wallingford, Pa., June 10. 


John M. Poston, who was for years one of 
the most prominent lawyers in California, 
died May 12. Habits which he could not 
master had steadily driven him down to 
abject poverty from the position of one of 
the most skillful masters of pleading in the 
state. 


A memorial to Thomas G. Kent of Wor- 
cester, Mass., was entered on the records of 
the Superior Court on June 3. Chief Justice 
Aiken and a number of lawyers spoke feel- 
ingly of his high integrity and his marked 
ability. Mr. Kent was for years one of the 
leading lawyers of Worcester. 


Hugh H. Hamill, whose father had been 
head-master of Lawrenceville School, died 
in Trenton, N. J., May 14. He was grad- 
uated from Princeton in 1871, admitted to 
the bar in 1874, and practised until 1890, 
when he became President of the Trenton 
Trust and Safe Deposit Company. 


The late Walter L. Granger stood high in 
the legal fraternity of Cincinnati. He was 
known as an indefatigable worker in lucrative 
practice until three years ago. To his habit 
of severe study in leisure hours is ascribed 
the chief cause of the failing health that com- 
pelled him to give up active practice. 


James M. Williams, well known in the 
political and legal life of Cleveland, and 
former Lieutenant-Governor of Ohio, died 
in Cleveland May 22. He had been a member 
of the Legislature and was state senator for 
four terms, until a year ago. He had also 
done much work in the way of securing a 
revision and codification of the Ohio laws. 


Charles H. Burns, a prominent New Hamp- 
shire lawyer, died at Wilton, N. H., May 22, 
at the age of seventy-four. He was a grad- 
uate of the Harvard Law School, and served 
as state senator, and later as United States 
Attorney. For many years he was senior 
counsel for the Boston & Maine Railroad in 
southern New Hampshire. 


The memory of the late John G. Stetson, 
who died March 30, 1908, for many years 
Clerk of the United States Circuit Court of 
Appeals, has been honored by the Boston 
Bar Association, which has just adopted 
resolutions paying tribute to his excellent 
work and fine talents, a beautiful eulogy 
being delivered by Judge Colt. 
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Ex-Governor Thomas T. Crittenden of 
Missouri died at Kansas City, May 29. After 
the Civil War Col. Crittenden formed a law 
partnership with Gen. F. M. Cockrell, and 
was elected to Congress five years later, after- 
wards becoming United States Senator from 
Missouri, and later Governor. He afterward 
resumed the practice of law, and then served 
for four years as Consul-General to Mexico. 


John Noble, who not long ago retired 
from the position of Clerk of the Supreme 
ager Court of Massachusetts, which he 

ad held for thirty-three years, died June 10. 
He was educated at Phillips-Exeter Academy, 
Harvard College, and the Harvard Law 
School, and successfully practised law before 
his appointment. He was a man of consid- 
erable legal learning, and belonged to numer- 
ous societies. 


Miscellaneous 


A new edition of Judge Dillon’s invaluable 
Law of Municipal Corporations is now being 
prepared and will be published shortly. 


Diplomas were awarded to sixteen grad- 
uates of the Washington College of Law, 
Washington, D.C., May 24. Six of the class 
were women. 


The Idaho State University at Moscow, 
Idaho, will establish a law school, and Mr. 
John F. MacLane, Assistant Attorney-General, 
will begin his work as its head next fall. 


Mayor Malone, acting under the provisions 
of the Tennessee law creating a juvenile court, 
has selected a committee of three to investi- 
gate its requirements for the city of Memphis. 


The largest class of law students that has 
ever appeared before the Missouri Board of 
Law Examiners, consisting of 139 students, 
took their examinations a month ago at 
Jefferson City. 


The commencement exercises of the Pitts- 
burgh Law School, which is the law depart- 
ment of the University of Pittsburgh, were 
held on June 9. A class consisting of thirty- 
one young men was graduated. 


Dr. Theodore Barth, the eminent publicist 
of Germany, who died June 2, was not a 
lawyer, but was a close student of political 
and economic institutions, and wrote easily 
and temperately on American affairs. 


The new session laws passed by the last 
legislature direct the judges of the Supreme 
and Superior Courts of the state of Washington 
to appear in open court ‘‘in gowns made of 
black silk of the usual style of judicial gowns.” 
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Miss Amy Wren, a practising lawyer of 
Brooklyn, has the distinction of being the 
first woman ever appointed to a receivership 
in the United States, having been designated 
- close up the business of a Brooklyn shoe 

rm. 


The Bar Commission of Oklahoma adopted 
a rule June 3, that attorneys will be admitted 
to the bar of that state when they have been 
admitted in other states on motion and have 
practised five years, or when they have been 
admitted in other states on examination and 
have practised one year. 


The Williamette College of Law held its 
commencement exercises at Salem, Ore., 
May 21. Circuit Judge George H. Burnett 
addressed the graduating class on the pro- 
fessional career opening before them, while 
Speaker C. N. McArthur discussed their 
future duties as lawyers and citizens. 


Judge Emory Speer of Georgia, Dean of 
the Law School of Mercer University, Macon, 
Ga., delivered the annual address to the forty 
so men of the graduating class, June 2. 

rizes were won by George Alexander Adams 
or excellence in constitutional law, and by 
John Burke Harris for the highest grade in 
law studies. 


The class day exercises of the Boston Uni- 
versity Law School were held June 1. John 
H. Cogswell was class orator,and Jacob Ber- 
man was class historian, while Joseph Klein 
made an address on ‘‘Boston in 1915” and 
Samuel Markell gave a “‘miniature horoscope.” 
of the class as it would appear ten years hence. 


The closing of the 46th session of the 


Illinois Legislature was marked by the 
triumph of local option over the saloon ele- 
ment, the contest being a close one. The 
liquor interests, finding that they could not 
secure a majority in the Senate, although they 
nearly had one, surrendered as gracefully as 
they could. 


Judge William H. De Lacy, Judge of the 
alg Court in Washington, D.C., Judge 

ack, Judge of the Juvenile Court in Chicago, 
and Judge Emanuel Devine, Judge of the 
Juvenile Court in Cleveland, are some of the 
speakers who are to appear at the National 

harities and Conference of Corrections to be 
held this year at Buffalo. 


The Supreme Court of the United States 
closed its October term June 1, and adjourned 
until the second Monday in October. With 
the exception of Justice Moody, who had been 
suffering from rheumatism, all the members 
of the Court were in attendance. Justice 
Harlan observed his seventy-sixth birthday 
on the closing day, declaring that he felt 
‘just as spry as he had felt any time for many 
years.” 
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Sam Lima, said to bejthe leader of the 
Black Hand gang in the United States, and 
several of his fellow conspirators, were ar- 
rested early in June in Columbus and,Marion, 
Ohio, where much evidence has been gath- 
ered against the organization. The work 
of the Cincinnati officers tends to show that 
there is a national Black Hand organization 
in the United States allied with a similar one 
in Sicily, and working in connection with the 
Mafia. 


The Superintendent of Prisons for New 
York proposes to ask the next legislature of 
that state to take the initiative in deporting 
to their own countries alien criminals. It is 
now a federal law that aliens can be deported 
who within three years after their arrival 
in this country have been convicted of crime. 
Some of the leaders of the New York legis- 
ture are understood to be in sympathy with 
the project, which would relieve the state of 
considerable expense. 


Professor A. V. Dicey now retires from the 
Vinerian Chair of English Law at Oxford 
after twenty-seven years’ tenure of office. 
While he is in his seventy-fourth year, re- 
tirement is not due to ill-health. Professor 
Dicey, before taking the professorship the 
traditions of which his scholarly gifts have 
so nobly upheld, was a Fellow of Balliol, then 
a Fellow of All Souls’, and Honorary Fellow 
of Trinity, and was called to the bar at the 
Inner Temple in 1863. 


Ambassador Brycefattended the session of 
the Massachusetts House of Representatives 
June 10, and in response to a request for a 
speech expressed the greeting and good will 


of the mother country. ‘‘The state legisla- 
tures in America,’ he said, ‘have followed 
the ancient traditions of Parliament—even 
more closely than has your national Congress. 
This is especially true of the legislatures of 
Massachusetts and Virginia. Here you have 
the principle of requiring the filing of bills, the 
reference to and consideration by committees, 
the three readings that all may know and 
understand each matter, and the two branches 
that everything may be properly heard and 
the liability of mistakes lessened.” 


In the election of Cook County judges at 
Chicago June 7, all of the sixteen judges of 
the Superior Court and Circuit Court were 
re-elected except three. To succeed these 
three, Judges Edward O. Brown, R. W. 
Clifford, and Francis Adams, who were 
all Democratic candidates for re-election, 
Kickham Scanlan, Adelor J. Petit, and Jesse 
A. Baldwin, all Republicans, were chosen. 
The complexion of the Circuit Court has 
thus changed from a Democratic to a Republi- 
can majority. The defeat of the able po 
Adams, and probably the election of the in- 
experienced Scanlan, were due to the efforts 
of the labor unions. Six of the judges elected 
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had failed to receive the indorsement of the 
Chicago Bar Association. 


sated. ot gf Sma oD 
The fiftieth anniversary of the founding of 
the Northwestern University Law School was 
observed at Chicago June 7-8, by a National 
Conference on Criminal Law and Criminology, 
which was attended by specialists, judges, and 
lawyers gathering from all parts of the country. 
Prof. Roscoe Pound, who had been chiefly 
instrumental in organizing the conference, 
stated its aims in an opening address and in- 
troduced Gov. Deneen, who greeted the visit- 
ors. James Hagerman of St. Louis was 
elected chairman of the conference. Prof. 
E. A. Ross of the University of Wisconsin 
predicted that the near future would see a 
comprehensive anthropological survey for the 
purpose of securing more accurate informa- 
tion regarding criminals by means of labora- 
tories conducted in a systematic manner. 
This proposal elicited some discussion; as did 
also that regarding police training, some 
delegates urging the advantages of a school 
which should give policemen some under- 
standing of what legal evidence of crime im- 
lies. Clark Bell of New York, editor of the 
edico-Legal Journal, contributed a paper on 
“The Indeterminate Sentence.’’ As a result 
of the action of the conference a permanent 
body to be known as the American Institute 
of Criminal Law and Criminology was or- 
ganized, with Dean John H. Wigmore of 
Northwestern University Law School as pres- 
ident, and Prof. Edwin R. Keedy of the Uni- 
versity of Indiana as secretary. This organ- 
ization will immediately give its attention to 
the revision and alteration of the criminal 
jurisprudence of this country. Congress will 
be asked by a committee of the Institute to 
establish a bureau to collect criminal statistics, 
and a committee was selected to investigate 
criminal laws in foreign countries to guide in 
the reform of our own criminal law. Sixteen 
topics were turned over to various committees 
for investigation during the coming year. 
These were culled from one hundred and 
thirty-four topics submitted to the confer- 
ence for consideration, and reports upon 
them will be offered at the next annual 
meeting. The topics are divided into three 
classes, bearing on offenders against the law, 
on the organization and training of officers of 
the law, and on criminal law and procedure. 
The conference was closed by a banquet 
at which Supreme Court Justice Orrin H. 
Carter presided as toastmaster. The delib- 
erations of the conference are to be published 
in the form of a treatise on criminology and 
widely circulated. The following are the 
committee chairmen: permanent organization 
committee, William E. Mikell, professor of 
criminal law in the University of Pennsylva- 
nia; periodical committee, Xdolt Meyer of 
New York; criminologist affiliations com- 
mittee, Joseph P. Byers of New York; statis- 
tics bureau, John Korne of the United States 
census bureau. 
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